











Section 26.33 Overconcentration

TRPA has not identified that overconcentration exists in the types of work that DBEs perform. If, in the
future, TRPA/TTD identifies the need to address overconcentration, measures for addressing
overconcentration will be submitted to the Calirans District Local Assistance Engineer for approval.

Section 26.35 Business Development Programs

TRPA does not have a business development or mentor/protégé program. If TRPA/TTD identifies the
need for such a program in the future, the rationale for adopting such a program and a comprehensive
description of it will be submitted to the DLAE for approval.

Section 26.37 Monitoring and Enforcement Mechanisms
TRPA will assign a Resident Engineer (RE) or Contract Manager to monitor and track actual DBE
participation through contractor and subcontractor reports of payments in accordance with the following:

After Contract Award

After the contract award the TRPA/TTD will review the award documents for the portion of items each
DBE and first tier subcontractor will be performing and the dollar value of that work. With these
documents the RE/Contract Manager will be able to determine the work to be performed by the DBE’s or
subcontractors listed.

Preconstruction Conference

A preconstruction conference will be scheduled between the RE and the contractor or their representative
to discuss the work each DBE subcontractor will perform.

Before work can begin on a subcontract, the local agency will require the contractor to submit a
completed “Subcontracting Request,” Exhibit 16-B of the LAPM or equivalent. When the RE receives the
completed form it will be checked for agreement of the first tier subcontractors and DBE’s. The RE will
not approve the request when it identifies someone other than the DBE or first tier subcontractor listed in
the previously completed “Local Agency Bidder DBE Information,” Exhibit 15-G. The “Subcontracting
Request” will not be approved until any discrepancies are resolved. If an issue cannot be resolved at that
time, or there is some other concern, the RE will require the contractor to eliminate the subcontractor in
question before signing the subcontracting request. A change in the DBE or first tier subcontractor may
be addressed during a substitution process at a iater date.

Suppliers, vendors, or manufacturers listed on the “Local Agency Bidder DBE Information” will be
compared to those listed in the completed Exhibit 16-1 of the LAPM or equivalent. Differences must be
resolved by either making corrections or requesting a substitution.

Substitutions will be subject to the Subletting and Subcontracting Fair Practices Act (FPA). Local
agencies will require contractors to adhere to the provisions within Subletting and Subcontracting Fair
Practices Act (State Law) Sections 4100-4114. FPA requires the contractor to list all subcontractors in
excess of one half of one percent (0.5%) of the contractor’s total bid or $10,000, whichever is greater.
The statute is designed to prevent bid shopping by contractors. The FPA explains that a contractor may
not substitute a subcontractor listed in the original bid except with the approval of the awarding authority.

The RE will give the contractor a blank Exhibit 17-F, “Final Report Utilization of Disadvantaged Business
Enterprises, First Tier Subcontractors” and will explain to them that the document will be required at the
end of the project, for which payment can be withheld, in conformance with the contract.

Construction Contract Monitoring

The RE will ensure that the RE’s staff and inspectors know what items of work each DBE is responsible
for performing. Inspectors will notify the RE immediately of apparent violations.

When a firm other than the listed DBE subcontractor is found performing the work, the RE will notify the
contractor of the apparent discrepancy and potential loss of payment. Based on the contractor's
response, the RE will take appropriate action. The DBE Liaison Officer will perform a preliminary
investigation to identify any potential issues related to the DBE subcontractor performing a commercially
useful function. Any substantive issues will be forwarded to the Caltrans Disadvantaged Business
Enterprise Program. If the contractor fails to adequately explain why there is a discrepancy, payment for
the work will be withheld and a letter will be sent to the contractor referencing the appiicable specification
violation and the required withholding of payment.



If the contract requires the submittal of a monthly truck document, the contractor will be required to submit
documentation to the RE showing the owner’'s name; California Highway Patrol CA number; and the DBE
certification number of the owner of the truck for each truck used during that month for which DBE
participation will be claimed. The trucks will be listed by California Highway Patrol CA number in the daily
diary or on a separate piece of paper for documentation. The numbers are checked by inspectors
regularly to confirm compliance. Providing evidence of DBE payment is the responsibility of the
contractor. »

Substitution

When a DBE substitution is requested, the RE/Contract Manager will request a letter from the contractor
explaining why substitution is needed. The RE/Contract Manager must review the letter to be sure
names and addresses are shown, dollar values are included, and reason for the request is explained. If
the RE/Contract Manager agrees to the substitution, the RE/Contract Manager will notify, in writing, the
DBE subcontractor regarding the proposed substitution and procedure for written objection from the DBE
subcontractor in accordance with the Subletting and Subcontracting Fair Practices Act. If the contractor
is not meeting the contract goal with this substitution, the contractor must provide the required good faith
effort to the RE/Contract Manager for local agency consideration.

If there is any doubt in the RE/Contract Manager's mind regarding the requested substitution, the
RE/Contract Manager may contact the DLAE for assistance and direction.

Record Keeping and Final Report Utilization of Disadvantaged Business Enterprises

The contractor shall maintain records showing the name and address of each first-tier subcontractor. The
records shall also show:

1. The name and business address, regardless of tier, of every DBE subcontractor, DBE vendor of
materials and DBE trucking company.

2. The date of payment and the total dollar figure paid to each of the firms.

3. The DBE prime contractor shall also show the date of work performed by their own forces along with
the corresponding dollar value of the work claimed toward DBE goals.

When a contract has been completed, the contractor will provide a summary of the records stated above.
The DBE utilization information will be documented on the form "Final Report-Utilization of Disadvantaged
Business Enterprises (DBE), First-Tier Subcontractors” (Exhibit 17-F) and will be submitted to the DLAE
attached to the Report of Expenditures. The RE will compare the completed "Final Report-Utilization of
Disadvantaged Business Enterprises (DBE), First-Tier Subcontractors” form to the contractor's completed
"Local Agency Bidder-DBE-Information” (Exhibit 15-G) and, if applicable, to the completed
"Subcontracting Request" (Exhibit 16-B). The DBE’s shown on the completed "Final Report-Utilization of
Disadvantaged Business Enterprises (DBE), First-Tier Subcontractors” form should be the same as those
originally listed unless an authorized substitution was allowed, or the contractor used more DBE'’s and
they were added. The dollar amount should refiect any changes made in planned work done by the DBE.
The contractor will be required to explain in writing why the names of the subcontractors, the work items
or dollar figures are different from what was originally shown on the completed "Local Agency Bidder-
DBE-Information” form when:

s There have been no changes made by the RE.

e The contractor has not provided a sufficient explanation in the comments section of the completed
"Final Report-Utilization of Disadvantaged Business Enterprises (DBE), First-Tier Subcontractors"
form.

The explanation wili be attached to the completed "Final Report-Utilization of Disadvantaged Business
Enterprises (DBE), First-Tier Subcontractors" form for submittal. The RE will file this in the project
records.

The local agency’s Liaison Officer will keep track of the DBE certification status on the Internet at
www.dot .ca.gov/hg/bep and keep the RE informed of changes that affect the contract. The RE will
require the contractor to act in accordance with existing contractual commitments regardless of
decertification.

The DLAE will use the PS&E checklist to monitor the TRPA/TTD's commitment to require bidders list
information to be submitted to the TRPA/TTD from the awarded prime and subcontractors as a means to
develop a bidders list. This monitoring will only take place if the bidders list information is required to be
submitted as stipulated in the special provisions.




TRPA/TTD will bring to the attention of the DOT through the DLAE any false, fraudulent, or dishonest
conduct in connection with the program, so that DOT can take the steps (e.g., referral to the Department
of Justice for criminal prosecution, referral to the DOT Inspector General, action under suspension and
debarment or Program Fraud and Civil Penalties rules) provided in §26.109. TRPA/TTD also will
consider similar action under our own legal authorities, including responsibility determinations in future
contracts. We will also provide a monitoring and enforcement mechanism to verify that work committed to
DBEs at contract award is actually performed by the DBEs. This will be accomplished by requiring prime
contractors to provide reports on the status of work completed by their DBE subcontractors. We will keep
a running tally of actual payments to DBE firms for work committed to them at the time of contract award.

SUBPART C — GOALS, GOOD FAITH EFFORTS, AND COUNTING

Section 26.43 Set-asides or Quotas
TRPA does not use quotas in any way in the administration of this DBE program.
Section 26.45 Overall Goals

A description of the methodology to calculate the overall goal and the goal calculations can be found in
Attachment 3 to this program. This section of the program will be updated annually.

In accordance with Section 26.45(f) TRPA will submit its overall goal to DOT on August 1 of each year.
Before establishing the overall goal each year, TRPA will consult with the States of California and Nevada
to obtain information concerning the availability of disadvantaged and non-disadvantaged businesses, the
effects of discrimination on opportunities for DBEs, and TRPA efforts to establish a level playing filed for
the participation of DBEs.

Following this consultation, we will publish a notice of the proposed overall goals, informing the public that
the proposed goal and its rational are available for inspection during normal business hours at our
principal office for 30 days following the date of the notice, and informing the public that we and DOT will
accept comments on the goals for 45 days from the date of the notice. The notice will be placed in local
newspapers in the Tahoe Basin, online at www.bluego.org, www.trpa.org, and in the American
Public Transportation Association newspaper. Normally, we will issue this notice by June 1 or each year.
The notice must include addresses to which comments may be sent and addresses (including offices and
websites) where the proposal may be reviewed.

Our overall goal submission to DOT will include a summary of information and comments received during
this public participation process and our responses.

We will begin using our overall goal on October 1 of each year, unless we have received other
instructions from DOT. If we establish a goal on a project basis, we will begin using our goal by the time
of the first solicitation for a DOT-assisted contract for the project.

Section 26.49 Transit Vehicle Manufacturers Goals

TRPA will require each transit vehicle manufacturer, as a condition of being authorized to bid or propose
on FTA-assisted transit vehicle procurements, to certify that it has complied with the requirements of this
section.

Section 26.51(a-c) Breakout of Estimated Race-Neutral & Race-Conscious Participation

The breakout of estimated race-neutral and race-conscious participation can be found in Attachment 4 to
this program. This section of the program will be updated annually when the goal calculation is updated.

Section 26.51(d-g) Contract Goals

TRPA will use contract goals to meet any portion of the overall goai TRPA does not project being able to
meet using race-neutral means. Contract goals are established so that, over the period to which the
overall goal applies, they will cumuiatively result in meeting any portion of our overall goal that is not
projected to be met through the use of race-neutral means.



We will establish contract goals only on those DOT-assisted contracts that have subcontracting
possibilities. We need not establish a contract goal on every such contract, and the size of contract goals
will be adapted to the circumstances of each such contract (e.g., type and location of work, availability of
DBEs to perform the particular type of work.)

We will express our contract goals as a percentage of total amount of a DOT-assisted contract.

Section 26.53 Good Faith Efforts Procedures

Demonstration of good faith efforts (26.53(a) & (c))

The obligation of the bidder/offeror is to make good faith efforts. The bidder/offeror can demonstrate that
it has done so either by meeting the contract goal or documenting good faith efforts. Examples of good
faith efforts are found in Appendix A to Part 26.

The following personnel are responsible for determining whether a bidder/offeror who has not met the
contract goal has documented sufficient good faith efforts to be regarded as responsive.

We will ensure that all information is complete and accurate and adequately documents the bidder/offer’s
good faith efforts before we commit to the performance of the contract by the bidder/offeror.

Information to be submitted (26.53(b))

TRPA treats bidder/offers’ compliance with good faith efforts' requirements as a matter of
responsiveness.

Each solicitation for which a contract goal has been established will require the bidders/offerors to submit
the following information:

The names and addresses of DBE firms that will participate in the contract;

A description of the work that each DBE will perform;

The dollar amount of the participation of each DBE firm participating;

Written and signed documentation of commitment to use a DBE subcontractor whose
participation it submits to meet a contract goal;

Written and signed confirmation from the DBE that it is participating in the contract as
provided in the prime contractors commitment and

6. If the contract goal is not met, evidence of good faith efforts.
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Administrative reconsideration (26.53(d))

Within 30 days of being informed by TRPA that it is not responsive because it has not documented
sufficient good faith efforts, a bidder/offeror may request administrative reconsideration. Bidder/offerors
should make this request in writing to the following reconsideration official:

Nick Haven

Transportation Team Leader
Tahoe Regional Planning Agency
P.O. Box 5310

Stateline NV 89449

Phone: (775) 589-5256

Email: nhavenltrpa.org.

The reconsideration official will not have played any role in the original determination that the
bidder/offeror did not document sufficient good faith efforts.

As part of this reconsideration, the bidder/offeror will have the opportunity to provide written
documentation or argument concerning the issue of whether it met the goal or made adequate good faith
efforts to do so. The bidder/offeror will have the opportunity to meet in person with our reconsideration
official to discuss the issue of whether it met the goal or made adequate good faith efforts to do. We will
send the bidder/offeror a written decision on reconsideration, explaining the basis for finding that the



bidder did or did not meet the goal or make adequate good faith efforts to do so. The result of the
reconsideration process is not administratively appealable to the Department of Transportation.

Good Faith Efforts when a DBE is replaced on a contract (26.53(1))

TRPA will require a contractor to make good faith efforts to replace a DBE that is terminated or has
otherwise failed to complete its work on a contract with another certified DBE, to the extent needed to
meet the contract goal. We will require the prime contractor to notify the DBE Liaison officer immediately
of the DBE's inability or unwillingness to perform and provide reasonable documentation.

In this situation, we will require the prime contractor to obtain our prior approval of the substitute DBE and
to provide copies of new or amended subcontracts, or documentation of good faith efforts.

If the contractor fails or refuses to comply in the time specified, our contracting office will issue an order
stopping all or part of payment/work until satisfactory action has been taken. [f the contractor still fails to
comply, the contracting officer may issue a termination for defauit proceeding.

Sample Bid Specification:

The requirements of 49 CFR Part 26, Regulations of the U.S. Department of Transportation,
apply to this contract. It is the policy of TRPA to practice nondiscrimination based on race, color,
sex, or national origin in the award or performance of this contract. All firms qualifying under this
solicitation are encouraged to submit bids/proposals. Award of this contract will be conditioned
upon satisfying the requirements of this bid specification. These requirements apply to all
bidders/offerors, including those who qualify as a DBE. A DBE contract goal of ____ percent has
been established for this contract. The bidder/offeror shali make good faith efforts, as defined in
Appendix A, 49 CFR Part 26 (Attachment 1), to meet the contract goal for DBE participation in the
performance of this contract.

The bidder/offeror will be required to submit the following information: (1) the names and
addresses of DBE firms that will participate in the contract; (2) a description of the work that each
DBE firm will perform; (3) the doilar amount of the participation of each DBE firm participating; (4)
Written documentation of the bidder/offeror's commitment to use a DBE subcontractor whose
participation it submits to meet the contract goal; (5) Written confirmation from the DBE that it is
participating in the contract as provided in the commitment made under (4); and (5) if the contract
goal is not met, evidence of good faith efforts.

Section 26.55 Counting DBE Participation

We will count DBE participation toward overall and contract goals as provided in 49 CFR 26.55.

SUBPART D - CERTIFICATION STANDARDS

Section 26.61 - 26.73 Certification Process

TRPA will use the certification standards of Subpart D of Part 26 to determine the eligibility of firms to
participate as DBEs in DOT-assisted contracts. To be certified as a DBE, a firm must meet all
certification eligibility standards. We will make our certification decisions based on the facts as a whole.

For information about the certification process or to apply for certification, firms should contact:

John Andoh, Transit Planner/Administrator
Tahoe Regional Planning Agency

P.O. Box 5310

Stateline NV 89449

jandoh@trpa.org

Our certification application forms and documentation requirements are found in Attachment 6 to this
program.



SUBPART E — CERTIFICATION PROCEDURES

Section 26.81 Unified Certification Programs

TRPA is not a member of a UCP at this time. We intend to have a program established by January 1,
2010.

Section 26.83 Procedures for Certification Decisions

Re-certifications 26.83(a) & (¢)

We will review the eligibility of DBEs that we certified under former Part 23, to make sure that they will
meet the standards of Subpart E of Part 26. We will complete this review no later than three years from
the most recent certification date of each firm. Our schedule for this review process will be annually,
during the review of this process.

For firms that we have certified or reviewed and found eligibie under Part 26, we will again review their
eligibility annually. These reviews will include on-site reviews and completion of recertification
applications.

“No Change” Affidavits and Notices of Change (26.83(}))

We require all DBEs to inform us, in a written affidavit, of any change in its circumstances affecting its
ability to meet size, disadvantaged status, ownership or control criteria of 49 CFR Part 26 or of any
material changes in the information provided with TRPA's application for certification.

We also require all owners of all DBEs we have certified to submit, on the anniversary date of their
certification, a “no change” affidavit meeting the requirements of 26.83(j). The test of this affidavit is the
following:

I swear (or affirm) that there have been no changes in the circumstances of [name of
DBE firm] affecting its ability to meet the size, disadvantaged status, ownership, or
control requirements of 49 CFR part 26. There have been no material changes in the
information provided with [name of DBEJ's application for certification, except for any
changes about which you have provided written notice to the TRPA under 26.83(j).
[Name of firm] meets Small Business Administration (SBA) criteria for being a small
business concern and its average annual gross receipts (as defined by SBA rules) over
the firm’s previous three fiscal years do not exceed $16.6 million.

We require DBEs to submit with this affidavit documentation of the firm’s size and gross receipts.

We will notify all currently certified DBE firms of these obligations annually in writing. This notification will
inform DBEs that to submit the “no change” affidavit, their owners must swear or affirm that they meet all
regulatory requirements of part 26, inciuding personal net worth. Likewise, if a firm’s owner knows or
should know that he or she, or the firm, fails to meet a part 26 eligibility requirement (e.g. personal net
worth), the obligation to submit a notice of change applies.



Section 26.85 Denials of Initial Requests for Certification

If TRPA denies a firm’s application or decertify it, it may not reapply until 12 months have passed from our
action.

Section 26.87 Removal of a DBE’s Eligibility

In the event that TRPA proposes to remove a DBE’s certification, we will follow procedures consistent
with 49 CFR Part 26.87. TRPA will develop a procedure that outlines this de-certification procedure and
disseminate it. To ensure separation of functions in a de-certification, we have determined that the
Transportation Team Leader will serve as the decision-maker in de-certification proceedings. We have
established an administrative “firewall” to ensure that the Transportation Team Leader will not have
participated in any way in the de-certification proceeding against the firm (including in the decision to
initiate such a proceeding).

Section 26.89 Certification Appeals

Any firm or complainant may appeal our decision in a certification matter to DOT. Such appeals may be
sent to:

U.S. Department of Transportation
Departmental Office of Civil Rights

External Civil Rights Programs Division (S-33)
1200 New Jersey Ave,, S.E.

Washington, DC 20590

Phone: (202) 366-4754

TTY: (202) 366-9696

Fax: (202) 366-5575

We will promptly implement any DOT certification appeal decisions affecting the eligibility of DBEs for our

DOT-assisted contracting (e.g., certify a firm if DOT has determined that our denial of its application was
erroneous).

SUBPART F -~ COMPLIANCE AND ENFORCEMENT

Section 26.109 Information, Confidentiality, Cooperation

We will safeguard from disclose to third parties information that may reasonably be regarded as
confidential business information, consistent with Federal, state, and local law.

Notwithstanding any contrary provisions of state or local law, we will not release personal financial
information submitted in response to the personal net worth requirement to a third party (other than DOT)
without the written consent of the submitter.

Monitoring Payments to DBEs

We will require prime contractors to maintain records and documents of payments to DBEs for three
years following the performance of the contract. These records will be make available for inspection upon
request by any authorized representative of TRPA or DOT. This reporting requirement also extends to
any certified DBE subcontractor.

We will perform interim audits of contract payments to DBEs. The audit will review payments to DBE
subcontractors to ensure that the actual amount paid to DBE subcontractors equals or exceeds the doliar
amounts states in the schedule of DBE participation.
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Attachment 1

Organizational Chart
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Attachment 2

Monitoring and Enforcement Mechanisms

TRPA has available several remedies to enforce the DBE requirements contained in its contracts,
including, but not limited to, the following:

1. Breach of contract action, pursuant to the terms of the contract;

2. Breach of contract action, pursuant to Nevada Revised Statutes and the California Code of
Regulations

In addition, the federal government has available several enforcement mechanisms that it may apply to
firms participating in the DBE problem, including, but not limited to, the following:

1. Suspension or debarment proceedings pursuant to 49 CFR part 26, as shown in Attachment
7

2. Enforcement action pursuant to 49 CFR part 3, and shown in Attachment 7



Attachment 3

Section 26.45: Overall Goal Calculation

Amount of Goal

TRPA's overall goal for the following time period 2008-2009 is the following: 18.7% of the Federal
financial assistance we will expend in DOT-assisted contracts, exclusive of FTA funds to be used for the
purchase of transit vehicles.

$1,400,000 is the dollar amount of DOT-assisted contracts that TRPA expects to award during FFY2009.
This means that TRPA has set a goal of expending $433,840 with DBEs during this fiscal year.

Methodology used to Calculate Overall Goal

Relevant Market Area

Analysis of availability begins with the determination of a relevant geographic market for the TRPA. There
are no firm guidelines for defining the relevant geographical market area. In general, this area should
describe the region from which the TRPA normally awards a bulk of their contracts. Due to the
complexity of a majority of our available contracts for this fiscal year and our remote geographical setting,
there is no concrete geographical area for which a majority of our contracts are awarded. This in turn,
was a determining factor in designating our relevant geographic market.

The TRPA jurisdictional boundaries include the following: ElI Dorado County, Placer County, and the City
of South Lake Tahoe within the State of California and Washoe County, Douglas County, and a portion of
Carson City within the State of Nevada. The Tahoe Basin is an isolated region located 30 miles from any
major population center. Due to the regions remoteness, the TRPA has concluded that the most
practical and definable means of designating a geographic market is to use the closest Metropolitan
Statistical Area (MSA), which is the Reno, NV MSA. The Reno Metropolitan Statistical Area is federally
defined to include all of Washoe County.

Other factors which influenced the determination of the relevant market area include:

Q Inclusion of out-of-state firms creates a situation where the relevant market area is difficult to
define. A count of out-of-state firms must then be included in the DBE percentage causing a
distortion of the market area.

O Due to the amount of specialized projects, qualified firms are difficult to locate within the
TRPA's jurisdiction.

O The highest concentration of ready, willing, and able DBE’s in the region are located within
the Reno Metropolitan Statistical Area (MSA)

For these reasons, TRPA have limited the relevant market to Washoe County, NV.

Establishment of Overall Goal

TRPA will establish an overall goal on a Federal Fiscal year basis (Oct. 1 — Sept. 30) for the participation
of DBE’s in all DOT-assisted contracts exclusive of FTA funds to be used for the acquisition of transit
vehicles. TRPA's overall annual goal represents the amount of ready, willing, and able DBE's that are
available to participate in contracting opportunities. The TRPA intend to meet this goal to the maximum
extent feasible through race and gender-neutral means.



Step 1: 26.45(c)

TRPA's overall goal for Disadvantaged Business Enterprise (DBE’s) participation in U.S. Department of
Transportation assisted contracts is based on the demonstrable evidence of the availability of ready,
willing, and able DBE'’s relative to all businesses ready, willing, and able (49 CFR Part 26.45). These
contracts are exclusive of FTA funds to be used for the purchase of transit vehicles. The following is a
breakdown of the federally funded projects anticipated to be let between October 1, 2008 and September
30, 20009.

Project Name Federal Responsible
Amount Agency
FHWA/FTA PL/Section 5303 - General $1,000,000 TRPA
Planning/Consulting
TTD/BlueGo Transit Operations 300,000 STATA/TTD
FHWA-PL-South Stateline PSR 1,020,000 TRPA
TOTAL AVAILABLE $2,320,000

Determine the base figure for the relative availability of DBEs.
The base figure for the relative availability of DBE’s was calculated as follows:

Ready, willing, and able DBEs = 14
Base figure = = .187

All firms ready, willing and able = 75

The data source or demonstrable evidence used to derive the numerator was the Nevada Department of
Transportation DEB Directory.

The data source or demonstrable evidence used to derive the denominator was Census Bureau’s
Business Pattern Database (CBBP).

The following NAICS codes were used to determine the number of firms DBE-certified firms and the
number of all firms in Douglas County, Nevada:

541330 — Engineering Services

541611 — Administrative Management & General

541618 — Other Management Consulting Services
541620 — Environmental Consulting Services

541690 — Other Scientific and Technical Consulting
541990 — All Other Professional, Scientific, and Technical

When we divided the numerator by the denominator we arrived at the base figure for our overall goal and
that number was 18.7%. Therefore, TRPA would expect to spend at least $261,800 on DBE-certified
contracts.

Step 2: 26.45(d)

The second step in developing the overall goal is intended to adjust the base figure to reflect as
accurately as possible, the DBE participation the TRPA would expect in the absence of discrimination.
The current capacity of DBE’s to perform work on the TRPA’s DOT-assisted projects was reviewed to
determine if the relative availability of DBE’s needed to be adjusted upward or downward.

In reviewing our contracting practices it was determined that due to our remote geographical setting and
the amount of highly specialized projects ready, willing and able DBE’s in our Relevant Geographic
Market Area were not available to conduct such work. Due to the fact that all of our contracts were



issued to firms outside of our Relevant Geographic Market Area; there was no adjustment made to our
base figure. Therefore, the established overall goal for the TRPA for FFY 2009 is 18.7%.

Public Participation

We published our goal information in these publications: Sierra Nevada newspapers, American Public
Transportation Association, and Passenger Transport.

We received zero comments from individuals or organizations.



Attachment 4

Section 26.51: Breakout of Estimated
Race-Neutral & Race Conscious Participation

In Western States Paving Co. v. United States & Washington State Department of Transportation, 407
F.3d 983 (9" Cir. 2005), the Ninth Circuit Court of Appeal held that the Department of Transportation’s
DBE Program (49 CFR Part 26) and the authorizing statute in TEA 21 were constitutional and that the
national DBE program was narrowly tailored with respect to the race-conscious elements of the program.
However, the court further held that in order for a DBE program to be narrowly tailored, as applied at the
state or local level, race-conscious elements of the program must be limited to those parts of the country
in which race-based measures are demonstrably needed, based upon adequate evidence of
discrimination or its effects in the relevant contracting industry and with respect to the specific groups to
which such race-conscious elements are to be applied. In response to the ruling, the FTA issued
guidance for DBE goal setting that requires recipients to examine any evidence meeting the Ninth Circuit
criteria of discrimination and its effects. If the recipient does not have sufficient evidence of discrimination
or its effects meeting the Ninth Circuit standard, then the recipient must submit a race-and-gender-neutral
overall DBE goal.

TRPA does not have sufficient evidence of discrimination or its effects that would support adoption or
implementation of a race or gender conscious DBE goal; instead, TRPA is adopting a wholly race-and-
gender-neutral DBE goal for FFY 2009. TRPA will take affirmative steps to achieve its DBE goal through
the use of race-and- gender-neutral measures.

TRPA anticipates meeting the overall annual 18.7% goal for DBE participation using race and gender
neutral methods. Race-and-gender-neutral methods will include making efforts to assure that bidding and
contract requirements facilitate participation by DBEs and other small businesses; unbundling large
contracts to make them more accessible to small businesses; encouraging prime contractors to
subcontract portions of the work that might otherwise be performed by the prime contractor; and providing
technical assistance and other support services to facilitate consideration of DBEs and other small
businesses.



Attachment 5

Forms 1 & 2 for Demonstration of Good Faith Efforts

FORM 1: DISADVANTAGED BUSINESS ENTERPRISE (DBE) UTILIZATION

The undersigned bidder/offeror has satisfied the requirements of the bid specification in the following
manner (please check the appropriate space):

The bidder/offeror is committed to a minimum of 18.7% DBE utilization on this contract.

The bidder/offeror (if unable to meet the DBE goal of 18.7%) has completed the following
steps to make good faith efforts to solicit DBE participation:

Soliciting through all reasonable and available means the interest of all certified
DBEs who have the capability to perform the work of the contract, and that DBE
firms were given adequate time to respond to the solicitation.

Selecting portions of the work to be performed by DBEs in order to increase the
likelihood that the DBE goals will be achieved.

Providing interested DBEs with adequate information about the plans,
specifications, and requirements of the contract in a timely manner to assist them
in responding to a solicitation.

Negotiating in good faith the interested DBEs.

Name of bidder/offeror’s firm:

State Registration No.

By

(Signature) Title



FORM 2: LETTER OF INTENT

Name of bidder/offeror’s firm:

Address:

City: State: Zip:

Name of DBE firm:

Address:

City: State: Zip:

Telephone:

Description of work to be performed by DBE firm:

The bidder/offeror is committed to utilizing the above-named DBE firm for the work described above. The
estimated dollar value of this work is $

Affirmation

The above-named DBE firm affirms that it will perform the portion of the contract for the estimated dollar
value as stated above.

By

(Signature) (Title)

If the bidder/offeror does not receive award of the prime contract, any and all representations in
this Letter of Intent and Affirmation shall be null and void.

(Submit this page for each DBE subcontractor.)



Attachment 6

DBE Cetrtification Form

INSTRUCTIONS FOR COMPLETING THE DISADVANTAGED BUSINESS ENTERPRISE (DBE)
PROGRAM UNIFORM CERTIFICATION APPLICATION

NOTE: Ifyou require additional space for any question in (his application, please attach additional sheets or copies as needed,

tsking care to indicate on each attached sheet/copy the section and

ber of this application te which it refers,

Section 1: CERTIFICATION INFORMATION

Al

Prior/Other Certiflcations

Check the appropriate box indicating for which
program your firm is currently certified. If you are
already certified as a DBE, indicate in the appropriate
box the name of the certifying agency that has
previously certified your firm, and also indicate
whether your firm has undergone an onsite visit, I
your firm has already undergone an onsite
visit/review, indicate the most recent date of that
review and the state UCP that conducted the review,
NOTE: If your firm is currently certified under the
SBA's 8(a) and/or SDB programs, you may not have
to complete this application. You should contact your
state UCP to find out about a streamlined application
process for firms that are already certified under the
8(a) and SDB programs.

Prior/Other Applications and Privileges

Indicate whether your firm or any of the persons listed
has ever withdrawn an application for a DBE program
or an SBA 8(a) or SDB program, or whether any have
ever been denied cenification, decertified, debarred,
suspended, or had bidding privileges denied or
restricted by any state or local agency or Federal
entity. I your answer is yes, indicate the date of such
action, identify the name of the agency, and explain
fully the nature of the action in the space provided.

Section 2: GENERAL INFORMATION

A.

Contact Information

(1) Staie the name and title of the person who will
serve as your firm's primary contact under this
application.

(2) State the legal name of your firm, as indicated in
your firm's Articles of Incorporation or charter.

(3) State the primary phone number of your firm.

{4) State a secondary phone number, if any.

{5} State your firm's fax number, if any.

(6) State your firm's or your contact person's email
address.

(7) State your firm's website address, if any.

(8) State the street address of your firm (i.e., the
physical location of its offices — not a post office
box address).

{9) State the mailing address of your firm, if it s
different from your firm’s street address.

Business Profile

(1} In the box provided, briefly describe the primary
business and professional activities in which your
firm engages.

(2) State the Federal Tax 1D number of your firm as
provided on your firm's filed tax returns, if you
have one. This could also be the Social Security
number of the owner of your firm.

(3) State the date on which your firm was officially
cstablished, as stated in your firm’s Articles of
Incorporation or charter.
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(4) State the date on which you and/or each other
owner took ownership of the firm.

{5} Check the appropriate box that describes the
manner in which you and cach other owner
acquired ownership of your firm. [f you checked
“Other,” cxaplain in the space provided.

(6} Check the appropriate box that indicates whether
your firm is “for profit.”

NOTE: 1If you checked “No,” then you do NOT

qualify for the DBE program and therefore do not

need to complete the rest of this application. The

DBE program requires all participating firms be

for-profit enterprises.

(7} Check the appropriate box that describes the legal
form of ownership of your firm, as indicated in
your firm’s Articles of Incorporation or charter.
If you checked “Other,” briefly explain in the
space provided.

(8) Check the appropriate box that indicates whether
your firm has ever cxisted under different
ownership, a different type of ownership, or a
different name. If you checked “Yes," specify
which and briefly explain the circumstances in
the space provided.

(9} Indicate in the spaces provided how many
employees your firm has, specifying the number
of employees who work on a full-time and part-
time basis.

(10) Specify the total gross receipts of your firm for
each of the past three years, as declared in your
firm’s filed tax returns,

Relationships with Other Businesses

(1} Check the appropriate box that indicates whether
your firm is co-located at any of its business
focations, or whether your firm shares a
telephone number(s), a post office box, any office
space, a yard, warchouse, other facilities, any
equipment, or any office staff with any other
business, organization, or entity of any kind. If
you answered “Yes,” then specify the name of
the other firm(s} and briefly explain the nature of
the shared facilities or other items in the space
provided.

(2} Check the appropriate box that indicates whether
at present, or at any time in the past:

{a) Your firm has been a subsidiary of any other
firm;

{6} Your firm consisted of a partnership in
which one or more of the partners are other
firms;

(¢) Your firm has owned any percentage of any
other firm: and

(d) Your firm has had any subsidiaries of its
own.

(3} Check the appropriste box that indicates whether
any other firm has ever had an ownership interest
in your firm.



(4) If you answered “Yes™ to any of the questions in
(2)(a)-(d) or (3}, identify the name, address and
type of business for each.

Immediate Family Member Businesses
Check the appropriate box that indicates whether any
of your immediate family members own or manage
another company. An “immediate family member” is
any person who is your father, mother, husband, wife,
son, daughter, brother, sister, grandmother,
grandfather, grandson, granddaughter, mother-in-law,
or father-in-law. If you answered “Yes,” provide the
name of each relative, your relationship to them, the
name of the company they own or manage, the type of
business, and whether they own or manage the
company.

Section 3: OWNERSHIP

Ideatify all individuals or holding companies with any
ownership interest in your firm, providing the
information reqaested below (if your firma has more
than one owner, provide completed coples of this section
for eack additional owner):

Al

Background Information

{1) Give the name of the owner.

{2) State his/her title or position within your firm.

(3) Give histher home phone number.

(4) State his/her home (street) address.

{5) Check the appropriate box that indicates this
owner’s gender.

{6) Check the appropriate box that indicates this
owner's ethnicity {check all that apply). If you
checked “Other,” specily this owner’s ethnic
group/identity not otherwise listed.

(7) Check the appropriate box to indicate whether
this owner is a U.S, citizen.

{8) If this owner is not a U.S. citizen, check the
appropriate box that indicates whether this owner
is a lawfully admitted permanent resident. [ this
owner is neither a U.S. citizen nor a lawfully
admitted permanent resident of the U.S., then this
owner s NOT eligible for certification as a DBE
owner. This, however, does not necessarily
disqualify your firm altogether from the DBE
program if another owner is a2 U.S. citizen or
lawfully admitted permanent resident and meets
the program’'s other qualifying requirements.

Ownership Interest

{1} State the number of years during which this
owner has been an owner of your firm.

{2) Indicate the dollar value of this owner’s initial
investment to acquire an ownership interest in
your firm, broken down by cash, real estate,
equipment, and/or other investment.

(3) State the percentage of total ownership control of
your firm that this owner possesses.

(4) State the familial relationship of this owner to
each other owner of your firm.

(5} Indicate the number, percentage of the total,
class, date acquired, and method by which this
owner acquired histher shares of stock in your
firm.

(6} Check the appropriate box that indicates whether
this owner performs a management or
supervisory function for any other business. If
you checked “Yes,” state the name of the other
business and this owner’s function or title held in
that busimess.

(7) Check the appropriate box that indicates whether
this owner owns or works for any other firm(s)
that has agy relationship with your firm. If you
checked “Yes,” identify the name of the other
business and this owner’s function or title held in
that business. Briefly describe the nature of the
business relationship in the space provided.

Disadvantaged Status

NOTE: You only need to complete this section for

each owner that is applying for DBE qualification

(i.e., for each owner who is claiming to be “socially

and e¢conomically disadvantaged” and whose

ownership interest is to be counted towsard the
control and 51% ownership requirements of the

DBE program)

(1} Indicate in the space provided the total Personal
Net Worth (PNW) of cach owner who is applying
for DBE qualification. Use the PNW calculator
form at the end of this application to compute
each owner’s PNW.

(2) Check the appropriate box that indicates whether
any trust has ever been created for the benefit of
this disadvantaged owner. If you answered
“Yes,” briefly explain the nature, history,
purpose, and current vaiue of the trust{s).

Section 4: CONTROL

AL
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Identify your firm's Officers and Board of

Directors:

(1) In the space provided, state the name, title, date
of appointment, ethnicity, and gender of each
officer of your firm.

{2) In the space provided, state the name, title, date
of appointment, ethnicity, and gender of each
individual serving on your firm's Board of
Directors.

(3) Check the appropriate box that indicates whether
any of your firm’s officers and/or directors listed
above perform a rmanagement or supervisory
function for any other business. [f you answered
“Yes,” identify cach person by name, his‘her title,
the name of the other business in which s/he is
invelved, and his/her function performed in that
other business.

(4) Check the appropriate box that indicates whether
any of your firm's officers and/or directors listed
above own or work for any other firm{s) that has
a relationship with your firm. If you answered
“Yes,” identify the name of the firm, the officer
or director, and the nature of his/her business
relationship with that other firm.

Identify your firm's management personmel (by

name, title, ethnicity, and gender) who coatrol your

firm in the following areas:



(1} Making financial decisions on your firm’s behalf.
including the acqusition of lines of credit, surety
bonds, supplies, etc.;

(2) Estimating and bidding, including calculation of
cost estimates, bid preparation: and submiission:

{3) Negotiating and conlract exccution, including
participation in any of your firm’s negotiations
and executing contracts on your firm's behalf

{4) Hiring and/or firing of management personnel,
including interviewing and conducting
performance evaluations;

{5) Field/Production operations supervision.
including site supervision, scheduling, project
management services, etc.;

{6) Office management;

(7y Marketing and sales;

(8) Purchasing of major equipment;

(9} Signing company checks (for any purpose); and

(10} Conducting any other financial ransactions on
your firm’s behalf not otherwise listed.

(11} Check the appropriate box that indicates whether
any of the persons listed in (1) through (10)
above perform a management or supervisory
function for any other business. if you answered
“Yes,” identify cach person by name, hig/her title,
the name of the other business in which s/he is
involved, and his/her function performed in that
other business.

(12) Check the appropriate box that indicates whether
any of the persons listed in (1) through (10)
above own or work for any other firm(s) that has
a rclationship with your firm. I you answered
“Yes,” identify the name of the firm, the name of
the person, and the nature of his/her business
relationship with that other firm.

Indicate your firm's inventory in the following

categories:

(1} Equipment
State the type, make and model. and current
dollar value of each picce of equipment held
and/or used by your fimm. Indicate whether cach
piece is either owned or leased by your firm.

(2) Vehicles
State the type, make and modcl, and current
dolar value of cach motor vehicle heid and/or
used by your finn. Indicate whether each vehicle
is either owned or leased by your firm.

(3 Office Space
State the street address of each office space held
and/or used by your firm. Indicate whether your
firm owns or lcases the office space and the
current dollar value of that property or its lease.

(4) Storage Space
State the street address of each storage space held
and/or used by your firm. Indicate whether your
firm owns or leases the storage space and the
current dollar value of that property or its lease.

Does your firm rely on any other firm for

management functions or employee payrofl?

Check the appropriate box that indicates whether your

firm relies on any other firm for management

functions or for employee payroll. If you answered

H.

“Yes,” briefly explain the nature of that reliance and
the extent to which the other firm carries out such
functions.
Fiaancial Information
{1) Banking Information
(a) State the name of your firm’s bank.
(b} State the main phone number of your firm’s
bank branch.
(¢c) State the address of your firm's bank branch.
{2) Bonding Information
(a) State your firm’s Binder Number,
{b} State the name of your firm’s bond agent
and/or broker.
(c) State your agent’s/broker’s phone nurnber.
(d) State your agent’s'broker’s address.
(e} State your firm’s bonding limits (in dollars),
specifying both the Aggregate and Project
Limits.
tdentify all sources, amounts, and purposes of
meonty loaned to your firm, including the names of
persons or firms securing the loan, if other tham the
listed owner:
State the name and address of each source, the name
of the person securing the loan, the original dollar
amount and the current balance of cach loan, and the
purpose for which each loan was made to your firm.
List all contributions or transfers of assets to/from
your firm and to/from any of its owners over the
past two years:
Indicate in the spaces provided, the type of
contribution or asset that was transferred, its current
dollar value, the person or firm from whom it was
transferred, the person or firm to whom it was
transferred. the relationship between the two persons
and/or firms, and the date of the transfer.
List current licenses/permits held by any owner or
employee of your firm.
List the name of each person in your firm who holds a
professional hicense or permit, the type of license or
permit, the expiration date of the permit or license,
and the license/permit aumber and issuing State of the
license of permit.
List the three largest contracts completed by your
firm in the past three years, if any.
List the name of cach owner or contractor for each
contract, the name and location of the projects under
each contract, the type of work performed on each
contract, and the dollar value of each contract.
List the three largest active jobs on which your
firm is currently working.
For each active job listed, state the name of the prime
contractor and the project number, the location, the
type of work performed, the project start date, the
anticipated completion date, and the dollar value of
the contract.

AFFIDAVIT & SIGNATURE

Carefully read the attached affidavit in its entirety.
Fill in the required information for each blank space,
and sign and date the affidavit in the presence of 2
Notary Public, who must then notarize the formn.
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DISADVANTAGED BUSINESS ENTERPRISE PROGRAM
49 C.F.R. PART 26

UNIFORM CERTIFICATION APPLICATION

R OAI)MAP F OR A}’PLJ C‘AI‘( T ]

Should I apply?

o Is your firm at least 51%-owned by a socially and economically disadvantaged
individual(s) who also controls the firm?

o Is the disadvantaged owner a U.S. citizen or lawfully admitted permanent resident of the
U.s.?

o s your firm a small business that meets the Smal! Business Administration’s (SBA’s) size
standard and does not exceed $17.42 million in gross annual receipts?

o Is your firm organized as a for-profit business?

=» [f you answered “Yes™ to all of the questions above, you may be eligible to
participate in the U.S. DOT DBE program.

Is there an easier way to apply?

If you are currently certified by the SBA as an 8(a) and/or SDB firm, you may be eligible for a streamlined
certification application process. Under this process, the certifying agency to which you are applying will
accept your current SBA application package in lieu of requiring you to fill out and submit this form.
NOTE: You must still meet the requirements for the DBE program, including undergoing an on-site
review.

Be sure to attach all of the required documents listed in the Documents Check List at the end
of this form with your completed application.

Where can I find more information?

o U.S. DOT - hup:#/osdbuweb.dot.pov/business/dbe/index.humd (this site provides useful links to
the rules and regulations governing the DBE program, questions and answers, and other
pertinent information)

o SBA - http://www.ntis.gov/naics (provides a listing of NAICS codes) and
hitp://www.sba gov/sizefindex) gg eofsize.html (provxdes a listing of NAICS codes)

Under Sec. 26.107 of 49 CFR Part 26, dated Febroary 2, 1999, if at any time, the Department or a recipient has
reason to believe that any person or firm has willfully and knowingly provided incorrect information or made
false statements. the Department may initiate suspension or debarment proceedings against the person or firm
under 49 CFR Part 29, Governmentwide Debarment and Suspension (nonprocurement) and Governmentwide
Requirements for Drug-free Workplace (grants), take enforcement action under 49 CFR Part 31, Program Fraud
and Civil Remedies, and/or refer the matter to the Department of Justice for criminal prosecution under 18 U.S.C.
1001, which prohibits false statements in Federal programs.

Page I of 8
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Section 1: CERTIFICATION INFORMATION

A. Prior/Other Certifications

Is your firm currently certified for | Q DBE | Name of certifying agency:
any of the following programs?

(If Yes, check appropriate box(es)) Has your firm's state UCP conducted an on-site visit?

QYes,on [/ [/ State: Q No

0 8(a) | @ STOP! If you checked either the 8(a) or SDB box, you may not
C1 SDB | have to complete this application. Ask your state UCP about the
streamlined application process under the SBA-DOT MOU.

B. Prior/Other Applications and Privileges

Has your firm (under any name) or any of its owners, Board of Directors, officers or management personnel, ever
withdrawn an application for any of the programs listed above, or ever been denied certification, decertified, or
debarred or suspended or otherwise had bidding privileges denied or restricted by any state or local agency, or
Federal entity?

QYes,on__ /_ /  QONe

If Yes, identify State and name of state, local, or Federal agency and explain the nature of the action:

Section 2: GENERAL INFORMATION

A, Contact [nformation

(1) Contact person and Title: (2) Legal name of firm:

(3) Phone #: | (4) Other Phone #: [ (5) Fax #:

(6) E-mail: | (7) Website (if have one):

(8) Street address of firm (No £.O. Box): City: County/Parish: State: Zip:
(9) Mailing address of firm (if differenty: City: County/Parish: State: Zip:
B. Business Profile

(1) Describe the primary activities of your firm: (2) Federal Tax ID (if any)-
(3) This firm was established on / / (4) Y'We have owned this firm since: / /

(5) Method of acquisition (check all that apply):
Q Started new business (1 Bought existing business  Qlnherited business 0 Secured concession
Q) Merger or consolidation Q) Other (explain}

(6} Is your firm “for profit"? O Yes I No | ® STOP! If your firm is NOT for-profit, then you do NOT qualify
for this program and do NOT aeed to fill out this application.

Page 2 of 8
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{7) Type of firm ¢check all that applv):
Sole Proprietorship
Partnership

Corporation

Limited Liability Partnership
Limited Liability Corporation
Joint Venture

Other, Describe:

go0ocuopuoo

(8) Has your firm ever existed under different ownership, a different type of ownership, or a different name?
QYes UNo
If Yes, explain:

(9) Number of employees: Full-time Pant-time Total
(10) Specify the gross receipts of the firm for the last 3 years: Year Total receipts $
Year Total receipts §

Year Total receipts §

C. Relationships with Other Businesses

(1) Is your firm co-located at any of its business locations, or does it share a telephone number, P.O. Box, office
space, yard, warehouse, facilities, equipment, or office staff, with any other business, organization, or entity?
O Yes ONo

If Yes, identify: Other Firm's name:
Explain nature of shared facilities:

(2) At present, or at any time in the | (a) been a subsidiary of any other firm? O Yes ONo
past, has your firm: (b) consisted of a partnership in which one or more of the partners are other
firms? O Yes ONo
(c) owned any percentage of any other firm? QYes ONo
(d) had any subsidiaries? JYes UNo

(3) Has any other firm had an ownership interest in your firm at present or at any time in the past?  J Yes U No

(4) If you answered “Yes” to any of the questions in (2)(a)-(d) and/or (3}, identify the following for each (artach
axtra sheets, if neededy:

Name Address Type of Business
i.
2.

3.

D. Immediate Family Member Businesses

Do any of your immediate family members own or manage another company? Q3 Yes O No
If Yes, then list (attuch extra sheets, if needed):
1.

2.
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Section 3: OWNERSHIP

Identify all individuals or holding companies with any ownership interest in your firm, providing the
information requested below (If more than one owner, attach separate sheets for each additional owner):

A. Background Information

(1) Name: [ (2) Title: [ (3) Home Phone #.

(4) Home Address (sireet and number): Cuty: State: Zip:

(5) Gender: 0 Male O Female (6) Ethnic group membership (Check ali that apply):

(7) U.S. Citizen: 0 Yes Q No Q Black Q Hispanic Q Native American

- - Q Asian Pacific 3 Subcontinent Asian

(8) Lawfully Admitted Permanent Resident: | 5 oy, er (specifs)

QYes ONo

B. Ownership Interest

{ 1) Number of years as owner: (2) Initial investment Type Dollar Value

(3) Percentage owned: lo acquix.‘e ownership Cash $

(4) Familial relationship to other owners: interest in firm: Real Estate $
Equipment §
Other $

(5) Shares of Stock:  Number Percentage Class Date scquired Method Acquired

(6) Does this owner perfonmn a management or supervisory function for any other business? U Yes J No
If Yes, identify: Name of Busi Function/ Title:

(7) Does this owner own or work for any other firm(s) that has a relationship with this firm (e.g.. ownership interest,
shared office space, financial investments, equipment, leuses, personnel sharing, ere.Y? 11 Yes (J No

If Yes, identify: Name of Busincss: Function/Titke:
Nature of Business Relationship:

C. Disadvantaged Status — NOTE: Complete this section only for each owner applying for DBE qualification
(i.e,, far each owner claiming to be socially and economically disadvantaged)

(1) What is the Personal Net Worth (PNW) of the owner(s) applying for DBE qualification? (Use and attach the
Personal Net Worth caleulator form at the end of this application; attach additional sheets if more than one owner is applying)

(2) Has any trust been created for the benefit of this disadvantaged owner(s)? 0 Yes O No
If Yes, explain (artach additional sheets if needed):

Page 4 of §

Page 14 of 22




Section 4: CONTROL

A, Identify your firm’s Officers & Board of Directors (if udditionat space is required_aitach u separate sheet);

Name Title Date Appointed Ethnicity Gender
(1) Officers | (a)
of the
()
compy - (e)
(d)
(e

(2) Board of | (a)

Directors (b)

(<)

(d

(O]

(3) Do any of the persons listed in (1) and/or (2) above perform a management or supervisory function for any other
business? O Yes O No

If Yes, identify for each: Person: Title:

Business: Function:
(4) Do any of the persons listed (1) and/or (2) above own or work for any other firm(s) that has a relationship with
this firm (e.g., ownership interest, shared office space. financial in quipment, leases, per I sharing, erc.)? U Yes QO No
If Yes, identify for each: Firm Name: Person:

Nature of Business Relationship:

B. Identify your firm’s management personnel who control your firm in the following areas (/f more than
two persons, attach a separate sheet):
Name Title Ethnicity | Gender

(1) Financial Decisions a.
(responsibility for chuisi{r'm? of tines of b
credit, surety bonding, supplies, vic.} N
(2) Estimating and bidding a.

b,
(3) Negotiating and Contract a.
Execution b.
(4) Hinng/firing of management a.
personnel b.
(5) Field/Production Operations a.
Supervisor b.
(6) Office management a.

b.
(7) Marketing/Sales a.

b.
{8) Purchasing of major a
equipment b.
(9) Authorized to Sign Company a.
Checks (for any purpose) b.
(10) Authorized to make a.
Financial Transactions b.
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{11) Do any of the persons listed in (1) through (10) above perform a management or supervisory function for any
other business? 1 Yes O No

If Yes, identify for each: Person: Title:
Business: Function:

(12) Do any of the persons listed in (1) through (10) above own or work for any other firm{s) that has a relationship
with this firm (e.g.. ownership interest, shared office space, financial investments, equipment, leases, personnel sharing, eic.)?

O Yes ONo

If Yes, identify for each: Firm Name: Person:
Nature of Business Relationship:

C. Indicate your firm’s inventory in the following categories (arrach additional sheets if needed):

[{}) Equipment

Type of Equipment Make/Model Current Value Owned or Leased?
(a)
(b)
(c)
2) Vehicles
Type of Vehicle Make/Model Current Value Owned or Leased?
(a)
(b)
©

(3) Office Space

Street Address Owned or Leased? | Current Value of Property or Lease
(a)
b
4) Storage Space

Street Address Owned or Leased? | Current Value of Property or Lease
(a)
(b
D. Does your firm rely on any other firm for management functions or empleyee payroll? (J Yes U No
If Yes, explain:
E. Financial Information
(1) Banking Information:
(a) Name of bank: (byPhone No: () ___
{¢) Address of baank: City: State: Zip:
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(2) Bonding Information: If you have bonding capacity, identify: () Binder No:

(b) Name of agent/broker (c)PhoneNo: ()
(d) Address of agent/broker: City: State: Zip:
(¢) Bonding limit: Aggregate limit $ Project limit $
F. Identify all sources, amounts, and purposes of money loaned to your firm, including the names of any
persons or firms securing the loan, if other than the listed owner:
Name of Source Address of Seurce Name of Person Original Current Purpose of Loan
Securing the Loan Amount Balance
L.
2.
3.
G. List all contributions or transfers of assets to/from your firm and to/from any of its owners over the
past two years (attach additional sheeis if needed):
Contribution/Asset Dollar Value From Whom To Whom Relationship Date of
Transferred Transferred Transfer
1.
2.
3.
H. List current licenses/permits held by any owner and/or employee of your firm (e.g, contractor, engineer,
architect, etc.j(attach additional sheets if needed):
Name of License/Permit Holder Type of License/Permit Expiration License Number
Date and State
1.
2.
3.
I. List the three largest contracts completed by your firm in the past three years, if any:
Name of Name/Location of Type of Work Performed Dollar Value of
Owner/Contractor Project Contract
1.
2
3.
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J. List the three largest active jobs on which your firm is currently working:

Name of Prime Location of Type of Work Project Anticipated Dollar
Contractor and Project Preject Start Date | Completion | Value of
Number Date Contract
1.
2.
3.
Page B of 8§
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DBE UNIFORM CERTIFICATION APPLICATION SUPPORTING DOCUMENTS CHECKLIST
Im order to complete your application for DBE certification, you must attach copies of all of the following
documnents as they apply to you and your firm.

All Applicants
Work experience resumes (include places of ownership/employment with corresponding dates), for

alf owners and officers of your firm

Personal Financial Statement (form available with this application)

Personal tax returns for the past three years, if applicable, for each owner claiming disadvantaged
status

Your firm’s tax returns {(gross receipts) and all related schedules for the past three years
Documented proof of contributions used to acquire ownership for each owner (e.g., both sides of
cancelled checks)

Your firm’s signed loan agreements, security agreements, and bonding forms

Descriptions of all real estate (including office/storage space, etc.) owned/leased by your firm and
documented proof of ownership/signed leases

List of cquipment leased and signed lease agreements

List of construction equipment and/or vehicles owned and titles/proof of ownership

Documented proof of any transfers of assets to/from your firm and/or to/from any of its owners over
the past two years

Year-end balance sheets and income statements for the past three years (or life of firm, if less than
three years); a new business must provide a current balance sheet

All relevant licenses, license renewal forms, permits, and haul authority forms

DBE and SBA 8(a) or SDB certifications, denials, and/or decertifications, if applicable

Bank authorization and signatory cards

Schedule of salaries (or other compensation or remuneration) paid to all officers, managers, owners,
and/or directors of the firm

Trust agreements held by any owner claiming disadvantaged status, if any

0 C000 ©Q 00 CcO O o ©

Partnership or Joint Venture
a Original and any amended Partnership or Joint Venture Agreements

Corporation or LLC

Official Articles of Incorporation (signed by the state official)

Both sides of all corporate stock certificates and your firm's stock transfer ledger
Shareholders”™ Agreement

Minutes of all stockholders and board of directors meetings

Corporate by-laws and any amendments

Corporate bank resolution and bank signature cards

Official Certificate of Formation and Operating Agreement with any amendments (for LLCs)

copoooe

Trucking Company
a Documented proof of ownership of the company

a Insurance agreerents for each truck owned or operated by your firm
a Title(s) and registration certificate(s) for each truck owned or operated by your firm
0 List of U.S. DOT numbers for each truck owned or operated by your firm

Regular Dealer
%] Proof of warchouse ownership or lease

Q List of product lines carried
Q List of distribution equipment owned and/or leased

NOTE: The specific state UCP to which you are applying may have additional required

documents that you must also supply with your application. Contact the appropriate
certifying agency to which you are applying to find out if more is required.
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AFFIDAVIT OF CERTIFICATION
This form must be signed and notarized for each owner upon which disadvaniaged status is relied.

A MATERIAL OR FALSE STATEMENT OR OMISSION MADE IN CONNECTION WITH THIS
APPLICATION IS SUFFICIENT CAUSE FOR DENIAL OF CERTIFICATION, REVOCATION OF A
PRIOR APPROVAL, INITIATION OF SUSPENSION OR DEBARMENT PROCEEDINGS, AND MAY
SUBJECT THE PERSON AND/OR ENTITY MAKING THE FALSE STATEMENT TO ANY AND ALL
CIVIL AND CRIMINAL PENALTIES AVAILABLE PURSUANT TO APPLICABLE FEDERAL AND

STATE LAW,

I (full name printed), swear or affirm under penalty of law that I am

(title) of applicant firm (firm name) and that 1 have read and
understood all of the questions in this application and that all of the foregoing information and statements submitted
in this application and its attachments and supporting documents are true and correct to the best of my knowledge,
and that all responses to the questions are full and complete, omitting no material information. The responses
include all material information necessary to fully and accurately identify and explain the operations, capabilities
and pertinent history of the named firm as well as the ownership, control, and affiliations thercof.

I recognize that the information submitted in this application is for the purpose of inducing certification approval by
a government agency. I understand that a government agency may, by means it deems appropriate, determine the
accuracy and truth of the statements in the application, and [ authorize such agency to contact any entity named in
the application, and the named finm’s bonding companies, banking institutions, credit agencies, contractors, clients,
and other certifying agencies for the purpose of verifying the information supplied and determining the named
firm’s eligibility.

1 agree to submit to government audit, examination and review of books, records, documents and files, in whatever
form they exist, of the named firm and its affiliates, inspection of its place(s) of business and equipment, and to
permit interviews of its principals, agents, and employees. 1 understand that refusal to permit such inquiries shall
be grounds for denial of certification.

If awarded a contract or subcontract, I agree to promptly and directly provide the prime contractor, if any, and the
Department, recipient agency, or federal funding agency on an ongoing basis, current, complete and accurate
information regarding (1) work performed on the project; (2) payments; and (3) proposed changes, if any, to the
foregoing arrangements.

I agree to provide written notice to the recipient agency or Unified Certification Program (UCP) of any material
change in the information contained in the original application within 30 calendar days of such change (e.g.,
ownership, address, telephone number, etc).

1 acknowledge and agree that any misrepresentations in this application or in records pertaining to a contract or
subcontract will be grounds for terminating any contract or subcontract which may be awarded; denial or
revocation of certification; suspension and debarment; and for initiating action under federal and/or state law
concerning false statement, fraud or other applicable offenses.

[ certify that I am a socially and economically disadvantaged individual who is an owner of the above-referenced
firm seeking certification as a Disadvantaged Business Enterprise (DBE). In support of my application. [ certify
that I am a member of one or more of the following groups, and that | have held myself out as a member of the
group(s) (circle all that apply):

Female Black American Hispanic American
Native American Astan- Pacific American
Subcontinent Asian American

Other (specify)
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I certify that | am socially disadvantaged because I have been subjected to racial or ethnic prejudice or cultural bias,
or have suffered the effects of discrimination, because of my identity as a member of one or more of the groups
identified above, without regard to my individual qualities.

I further certify that my personal net worth does not exceed $750,000, and that | am economically disadvantaged
because my ability to compete in the free enterprise system has been impaired due to diminished capital and credit
opportunities as compared to others in the same or similar line of business who are not socially and economically
disadvantaged.

1 declare under penalty of perjury that the information provided in this application and supporting documents is true
and correct.

Executed on (Date)
Signature

{DBE Applicant)
NOTARY CERTIFICATE

v

Page 21 of 22



Attachment 7

Requlation: 49 CFR Part 26

Page 22 of 22



Office of the Secretary of Transportation

§25.545 Pre-employment inquiries.

(a) Marital status. A recipient shall
not make pre-employment inquiry as
to the marital status of an applicant
for employment, including whether
such applicant is ‘“‘Miss’’ or ‘“Mrs.”

(b) Sex. A recipient may make pre-
employment inquiry as to the sex of an
applicant for employment, but only if
such inquiry is made equally of such
applicants of both sexes and if the re-
sults of such inqguiry are not used in
connection with discrimination prohib-
ited by these Title IX regulations.

§25.550 Sex as a bona fide occupa-
tional qualification.

A recipient may take action other-
wise prohibited by §§25.500 through
25.550 provided it is shown that sex is a
bona fide occupational qualification for
that action, such that consideration of
sex with regard to such action is essen-
tial to successful operation of the em-
ployment function concerned. A recipi-
ent shall not take action pursuant to
this section that is based upon alleged
comparative employment characteris-
tics or stereotyped characterizations of
one or the other sex, or upon pref-
erence based on sex of the recipient,
employees, students, or other persons,
but nothing contained in this section
shall prevent a recipient from consid-
ering an employee’s sex in relation to
employment in a locker room or toilet
facility used only by members of one
sex.

Subpart F—Procedures

§25.600 Notice of covered programs.

Within 60 days of September 29, 2000,
each Federal agency that awards Fed-
eral financial assistance shall publish
in the FEDERAL REGISTER a notice of
the programs covered by these Title IX
regulations. Each such Federal agency
shall periodically republish the notice
of covered programs to reflect changes
in covered programs. Copies of this no-
tice also shall be made available upon
reqguest to the Federal agency’s office
that enforces Title IX.

§25.605 Enforcement procedures.

The investigative, compliance, and
enforcement procedural provisions of

Pt. 26

Title VI of the Civil Rights Act of 1964
(42 U.8.C. 2000d) (**Title VI'') are hereby
adopted and applied to these Title IX
regulations. These procedures may be
found at 49 CFR part 21.

[65 FR 52895, Aug. 30, 2000]

PART 26—PARTICIPATION BY DiS-
ADVANTAGED BUSINESS ENTER-

PRISES IN DEPARTMENT OF
TRANSPORTATION FINANCIAL
ASSISTANCE PROGRAMS
Subpart A—General
Sec.

26.1 What are the objectives of this part?

26.3 To whom does this part apply?

26.5 What do the terms used in this part
mean?

26.7 What discriminatory actions are forbid-
den?

26.9 How does the Department issue guid-
ance and interpretations under this part?

26.11 What records do recipients keep and
report?

26.13 What assurances must recipients and
contractors make?

26.15 How can recipients apply for exemp-
tions or waivers?

Subpant B—Administrative Requirements
for DBE Programs for Federally-Assisted
Contracting

26.21 Who must have a DBE program?

26.23 What is the requirement for a policy
statement?

26.25 What is the requirement for a liaison
officer?

26.27 What efforts must recipients make
concerning DBE financial institutions?

26.29 What prompt payment mechanisms
must recipients have?

26.31 What requirements pertain to the DBE
directory?

26.33 What steps must a recipient take to
address overconcentration of DBEs in
certain types of work?

26.35 What role do business development
and mentor-protegé programs have in the
DBE program?

26.37 What are a recipient’'s responsibilities
for monitoring the performance of other
program participants?

Subpant C—Goals, Good Faith Efforts, and
Counting

26.41 What is the role of the statutory 10
percent goal in this program?

26.43 Can recipients use set-agides or quotas
as part of this program?

26.45 How do recipients set overall goals?
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§26.1

26.47 Can recipients be penalized for failing
to meet overall goals?

26.49 How are overall goals established for
transit vehicle manufacturers?

26.51 What means do recipients use to meet
overall goals?

26.53 What are the good faith efforts proce-
dures recipients follow in situations
where there are contract goals?

26.55 How is DBE participation counted to-
ward goals?

Subpart D—Cefrlification Standards

26.61 How are burdens of proof allocated in
the certification process?

26.63 What rules govern group membership
determinations?

26.65 What rules govern business size deter-
minations?

26.67 What rules determine social and eco-
nomic disadvantage?

26.69 What rules govern determinations of
ownership?

26.71 What rules govern determinations con-
cerning control?

26.73 What are other rules affecting certifi-
cation?

Subpart E—Cerlification Procedures

26.81 What are the requirements for Unified
Certification Programs?

26.83 What procedures do recipients follow
in making certification decisions?

26.8¢ How do recipients process applications
submitted pursuant to the DOT/SBA
MOU?

26.85 How do recipients respond to requests
from DBE-certified firms or the SBA
made pursuant to the DOT/SBA MOU?

26.86 What rules govern recipients’ denials
of initial requests for certification?

26.87 What procedures doeg a recipient use
to remove a DBE’s eligibility?

26.89 What is the process for certification
appeals to the Department of Transpor-
tation?

26.91 What actions do recipients take fol-
lowing DOT certification appeal deci-
sions?

Subpart F—Compliance and Enforcement

26.101 What compliance procedures apply to
recipients?

26.103 What enforcement actions apply in
FHWA and FTA programs?

26.106 What enforcement actions apply in
FAA programs?

26.107 What enforcement actions apply to
firms participating in the DBE program?

26.109 What are the rules governing infor-
mation, confidentiality. cooperation, and
intimidation or retaliation?

APPENDIX A T0O PART 26—GUIDANCE CON-
CERNING GOOD FAITH EFFORTS

49 CFR Subtitle A (10-1-05 Edition)

APPENDIX B TO PART 26—UNIFORM REPORT OF
DBE AWARDS OR COMMITMENTS AND PAY-
MENTS FORM

APPENDIX C TO PART 26-—DBE BUSINESS DE-
VELOPMENT PROGRAM GUIDELINES

APPENDIX D TO PART 26—MENTOR-PROTEGE
PROGRAM GUIDELINES

APPENDIX E TO PART 26—INDIVIDUAL DETER-
MINATIONS OF SOCIAL AND ECONOMIC DIs-
ADVANTAGE

APPENDIX F TO PART 26—UNIFORM CERTIFI-
CATION APPLICATION FORM

AUTHORITY: 23 U.S.C. 324; 42 U.S.C. 20004, et
seq.; 49 U.S.C 1615, 47107, 47113, 47123; Sec.
1101(b), Pub. L. 105-178, 112 Stat. 107, 113.

SOURCE: 64 FR 5126, Feb. 2, 1999, unless oth-
erwise noted.

Subpart A—General

§26.1 What are the objectives of this
part?

This part seeks to achieve several ob-
jectives:

(a) To ensure nondiscrimination in
the award and administration of DOT-
agsisted contracts in the Department’s
highway, transit, and airport financial
assistance programs;

(b) To create a level playing field on
which DBEs can compete fairly for
DOT-assisted contracts;

{(¢c) To ensure that the Department’s
DBE program is narrowly tailored in
accordance with applicable law;

(d) To ensure that only firms that
fully meet this part’s eligibility stand-
ards are permitted to participate as
DBESs;

(e) To help remove barriers to the
participation of DBEs in DOT-assisted
contracts;

(f) To assist the development of firms
that can compete successfully in the
marketplace outside the DBE program;
and

(g) To provide appropriate flexibility
to recipients of Federal financial as-
sistance in establishing and providing
opportunities for DBEs.

§26.3 To whom does this part apply?

(a) If you are a recipient of any of the
following types of funds, this part ap-
plies to you:

(1) Federal-aid highway funds author-
ized under Titles I (other than Part B)
and V of the Intermodal Surface Trans-
portation Efficiency Act of 1991
(ISTEA), Pub. L. 102-240, 105 Stat. 1914,
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or Titles I, III, and V of the Transpor-
tation Equity Act for the 21st Century
(TEA-21), Pub. L. 105-178, 112 Stat. 107.

(2) Federal transit funds authorized
by Titles I, III, V and VI of ISTEA,
Pub. L. 102-240 or by Federal transit
laws in Title 49, U.S. Code, or Titles I,
III, and V of the TEA-21, Pub. L. 105~
178.

(3) Airport funds authorized by 49
U.S.C. 47101, et seq.

(b) [Reserved]

(c) If you are letting a contract, and
that contract is to be performed en-
tirely outside the United States, its
territories and possessions, Puerto
Rico, Guam, or the Northern Marianas
Islands, this part does not apply to the
contract.

(d) If you are letting a contract in
which DOT financial assistance does
not participate, this part does not
apply to the contract.

§26.5 What do the terms used in this
part mean?

Affiliation has the same meaning the
term has in the Small Business Admin-
istration (SBA) regulations, 13 CFR
part 121.

(1) Except as otherwise provided in 13
CFR part 121, concerns are affiliates of
each other when, either directly or in-
directly:

(i) One concern controls or has the
power to control the other; or

(ii) A third party or parties controls
or has the power to control both; or

(iii) An identity of interest between
or among parties exists such that af-
filiation may be found.

(2) In determining whether affiliation
exists, it is necessary to consider all
appropriate factors, including common
ownership, common management, and
contractual relationships. Affiliates
must be considered together in deter-
mining whether a concern meets small
business size criteria and the statutory
cap on the participation of firms in the
DBE program.

Alaska Native means a citizen of the
United States who is a person of one-
fourth degree or more Alaskan Indian
(including Tsimshian Indians not en-
rolled in the Metlaktla Indian Commu-
nity), Hskimo. or Aleut blood, or a
combination of those bloodlines. The
term includes, in the absence of proof

§26.5

of a minimum blood quantum, any cit-
izen whom a Native village or Native
group regards as an Alaska Native if
their father or mother is regarded as
an Alaska Native.

Alaska  Native Corporation (ANC)
means any Regional Corporation, Vil-
lage Corporation, Urban Corporation,
or Group Corporation organized under
the laws of the State of Alaska in ac-
cordance with the Alaska Native
Claims Settlement Act, as amended (43
U.S.C. 1601, et seq.).

Compliance means that a recipient
has correctly implemented the require-
ments of this part.

Contract means a legally binding re-
lationship obligating a seller to furnish
supplies or services (including, but not
limited to, construction and profes-
sional services) and the buyer to pay
for them. For purposes of this part, a
lease is considered to be a contract.

Contractor means one who partici-
pates, through a contract or sub-
contract (at any tier), in a DOT-as-
sisted highway, transit, or airport pro-
gram.

Department or DOT means the U.S.
Department of Transportation, includ-
ing the Office of the Secretary, the
Federal Highway Administration
(FHWA), the Federal Transit Adminis-
tration (FTA), and the Federal Avia-
tion Administration (FAA).

Disadvantaged business enterprise or
DBE means a for-profit small business
concern—

(1) That is at least 51 percent owned
by one or more individuals who are
both socially and economically dis-
advantaged or, in the case of a corpora-
tion, in which 51 percent of the stock is
owned by one or more such individuals;
and

(2) Whose management and daily
business operations are controlled by
one or more of the socially and eco-
nomically disadvantaged individuals
who own it.

DOT-assisted contract means any con-
tract between a recipient and a con-
tractor (at any tier) funded in whole or
in part with DOT financial assistance,
including letters of credit or loan guar-
antees, except a contract solely for the
purchase of land.

285



§26.5

DOT/SBA Memorandum of Under-
standing or MOU, refers to the agree-
ment signed on November 23, 1999, be-
tween the Department of Transpor-
tation (DOT) and the Small Business
Administration (SBA) streamlining
certification procedures for participa-
tion in SBA's 8(a) Business Develop-
ment (8(a) BD) and Small Disadvan-
taged Business (SDB) programs, and
DOT’s Disadvantaged Business Enter-
prise (DBE) program for small and dis-
advantaged businesses.

Good faith efforts means efforts to
achieve a DBE goal or other require-
ment of this part which, by their scope,
intensity, and appropriateness to the
objective, can reasonably be expected
to fulfill the program requirement.

Immediate family member means fa-
ther, mother, husband, wife, son,
daughter, brother, sister, grandmother,
egrandfather, grandson, granddaughter,
mother-in-law, or father-in-law.

Indian tribe means any Indian tribe.
band, nation, or other organized group
or community of Indians, including
any ANC, which is recognized as eligi-
ble for the special programs and serv-
ices provided by the United States to
Indians because of their status as Indi-
ans, or is recognized as such by the
State in which the tribe, band, nation,
group, or community resides. See defi-
nition of ‘‘tribally-owned concern” in
this section.

Joint venture means an association of
a DBE firm and one or more other
firms to carry out a single, for-profit
business enterprise, for which the par-
ties combine their property, capital, ef-
forts, skills and knowledge, and in
which the DBE is responsible for a dis-
tinct, clearly defined portion of the
work of the contract and whose share
in the capital contribution, control,
management, risks, and profits of the
joint venture are commensurate with
its ownership interest.

Native Hawaiian means any indi-
vidual whose ancestors were natives,
prior to 1778, of the area which now
comprises the State of Hawaii.

Native Hawaiian Organization means
any community service organization
serving Native Hawaiians in the State
of Hawaii which is a not-for-profit or-
ganization chartered by the State of
Hawaii, is controlied by Native Hawai-

49 CFR Subtitie A (10-1-05 Edition)

ians, and whose business activities will
principally benefit such Native Hawai-
ians.

Noncompliance means that a recipient
has not correctly implemented the re-
quirements of this part.

Operating Administration or O4 means
any of the following parts of DOT: the
Federal Aviation Administration
(FAA), Federal Highway Administra-
tion (FHWA), and Federal Transit Ad-
ministration (FTA). The ‘“Adminis-
trator’” of an operating administration
includes his or her designees.

Personal net worth means the net
value of the assets of an individual re-
maining after total liabilities are de-
ducted. An individual’s personal net
worth does not include: The individ-
ual’s ownership interest in an appli-
cant or participating DBE firm; or the
individual's equity in his or her pri-
mary place of residence. An individ-
ual’s personal net worth includes only
his or her own share of assets held
jointly or as community property with
the individual’s spouse.

Primary industry classification means
the North American Industrial Classi-
fication System (NAICS) designation
which best describes the primary busi-
ness of a firm. The NAICS is described
in the North American Industry Classi-
fication Manual—United States, 1997
which is available from the National
Technical Information Service, 5285
Port Royal Road, Springfield, VA,
22161; by calling 1 (800) 553-6847; or via
the Internet at: http/www.ntis.gov/
product/naics.htm.

Primary recipient means a recipient
which receives DOT financial assist-
ance and passes some or all of it on to
another recipient.

Principal place of business means the
business location where the individuals
who manage the firm’s day-to-day op-
erations spend most working hours and
where top management’s business
records are Kkept. If the offices from
which management is directed and
where business records are kept are in
different locations, the recipient will
determine the principal place of busi-
ness for DBE program purposes.

Program means any undertaking on a
recipient’s part to use DOT financial
assistance, authorized by the laws to
which this part applies.
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Race-conscious measure or program is
one that is focused specifically on as-
sisting only DBEs, including women-
owned DBEs.

Race-neutral measure or program is
one that is, or can be, used to assist all
small businesses. For the purposes of
this part, race-neutral includes gender-
neutrality.

Recipient is any entity, public or pri-
vate, to which DOT financial assist-
ance is extended, whether directly or
through another recipient, through the
programs of the FAA, FHWA, or FTA,
or who has applied for such assistance.

Secretary means the Secretary of
Transportation or his/her designee.

Set-aside means a contracting prac-
tice restricting eligibility for the com-
petitive award of a contract solely to
DBE firms.

Small Business Administration or SBA
means the United States Small Busi-
ness Administration.

SBA certified firm refers to firms that
have a current, valid certification from
or recognized by the SBA under the
8(a) BD or SDB programs.

Small business concern means, with re-
spect to firms seeking to participate as
DBEs in DOT-assisted contracts, a
amall business concern as defined pur-
suant to section 3 of the Small Busi-
ness Act and Small Business Adminis-
tration regulations implementing it (13
CFR part 121) that also does not exceed
the cap on average annual gross re-
ceipts specified in §26.65(b).

Socially and economically disadvan-
taged individual means any individual
who is a citizen (or lawfully admitted
permanent resident) of the United
States and who is—

(1) Any individual who a recipient
finds to be a socially and economically
disadvantaged individual on a case-by-
case basis.

(2) Any individual in the following
groups, members of which are
rebuttably presumed to be socially and
economically disadvantaged:

(i) **Black Americans,” which in-
cludes persons having origins in any of
the Black racial groups of Africa;

(ii) *‘Hispanic Americans,” which in-
cludes persons of Mexican, Puerto
Rican, Cuban, Dominican, Central or
South American, or other Spanish or

§26.7

Portuguese culture or origin, regard-
less of race;

(iii) ‘*Native Americans,” which in-
cludes persons who are American Indi-
ans, Eskimos, Aleuts, or Native Hawai-
ians;

(iv) “*Asian-Pacific Americans,”’
which includes persons whose origins
are from Japan, China, Taiwan, Korea,
Burma (Myanmar), Vietnam, Laos,
Cambodia (Kampuchea), Thailand, Ma-
laysia, Indonesia, the Philippines,
Brunei, Samoa, Guam, the U.S. Trust
Territories of the Pacific Islands (Re-
public of Palau), the Commonwealth of
the Northern Marianas Islands, Macao,
Fiji, Tonga, Kirbati, Juvalu, Nauru,
Federated States of Micronesia, or
Hong Kong;

(v) “*Subcontinent Asian Americans,”
which includes persons whose origins
are from India, Pakistan, Bangladesh,
Bhutan, the Maldives Islands, Nepal or
Sri Lanka;

(vi) Women;

(vil) Any additional groups whose
members are designated as socially and
economically disadvantaged by the
SBA, at such time as the SBA designa-
tion becomes effective.

Tribally-owned concern means any
concern at least 51 percent owned by an
Indian tribe as defined in this section.

You refers to a recipient, unless a
statement in the text of this part or
the context requires otherwise (i.e.,
‘You must do XYZ' means that recipi-
ents must do XYZ).

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR
34570, June 28, 1999; 68 FR 35553, June 16, 2003]

§26.7 What discriminatory actions are
forbidden?

(a) You must never exclude any per-
son from participation in, deny any
person the benefits of, or otherwise dis-
criminate against anyone in connec-
tion with the award and performance of
any contract covered by this part on
the basis of race, color, sex, or national
origin.

(b) In administering your DBE pro-
gram, you must not, directly or
through contractual or other arrange-
ments, use criteria or methods of ad-
ministration that have the effect of de-
feating or substantially impairing ac-
complishment of the objectives of the
program with respect to individuals of
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a particular race, color, sex, or na-
tional origin.

§26.9 How does the Department issue
guidance and interpretations under
this part?

(a) This part applies instead of sub-
parts A and C through E of 49 CFR part
23 in effect prior to March 4, 1999. (See
49 CFR Parts 1 to 99, revised as of Octo-
ber 1, 1998.) Only guidance and inter-
pretations (including interpretations
get forth in certification appeal deci-
sions) consistent with this part 26 and
issued after March 4, 1999 have defini-
tive, binding effect in implementing
the provisions of this part and con-
stitute the official position of the De-
partment of Transportation.

(b) The Secretary of Transportation,
Office of the Secretary of Transpor-
tation, FHWA, FTA, and FAA may
issue written interpretations of or
written guidance concerning this part.
Written interpretations and guidance
are valid and binding, and constitute
the official position of the Department
of Transportation, only if they are
issued over the signature of the Sec-
retary of Transportation or if they con-
tain the following statement:

The General Counsel of the Department of
Transportation has reviewed this document
and approved it as consistent with the lan-
guage and intent of 49 CFR part 26.

§26.11 What records do
keep and report?

(a) [Reserved]

(b) You must continue to provide
data about your DBE program to the
Department as directed by DOT oper-
ating administrations.

(¢) You must create and maintain a
bidders list.

(1) The purpose of this list is to pro-
vide you as accurate data as possible
about the universe of DBE and non-
DBE contractors and subcontractors
who seek to work on your Federally-as-
sisted contracts for use in helping you
set your overall goals.

(2) You must obtain the following in-
formation about DBE and non-DBE
contractors and subcontractors who
seek to work on your Federally-as-
sisted contracts:

(iy Firm name:

(i) Firm address;

recipients
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(iii) Firm’s status as a DBE or non-
DBE;

(iv) Age of the firm; and

(v) The annual gross receipts of the
firm. You may obtain this information
by asking each firm to indicate into
what gross receipts bracket they f{fit
(e.g., less than $500,000; $500,000-$1 mil-
lion; $1-2 million; $2-5 million; etc.)
rather than requesting an exact figure
from the firm.

(3) You may acquire the information
for your bidders list in a variety of
ways. For example, you can collect the
data from all bidders, before or after
the bid due date. You can conduct a
survey that will result in statistically
sound estimate of the universe of DBE
and non-DBE contractors and sub-
contractors who seek to work on your
Federally-assisted contracts. You may
combine different data collection ap-
proaches (e.g., collect name and address
information from all bidders, while
conducting a survey with respect to
age and gross receipts information).

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR
68951, Nov. 15, 2000]

§26.13 What assurances must recipi-
ents and contractors make?

(a) Each financial assistance agree-
ment you sign with a DOT operating
administration (or a primary recipient)
must include the following assurance:

The recipient shall not discriminate on the
bagis of race, color, national origin, or sex in
the award and performance of any DOT-as-
sisted contract or in the administration of
its DBE program or the requirements of 49
CFR part 26. The recipient shall take all nec-
esgary and reasonable steps under 49 CFR
part 26 to ensure nondigscrimination in the
award and administration of DOT-assisted
contracts. The recipient’s DBE program, as
required by 49 CFR part 26 and as approved
by DOT, is incorporated by reference in this
agreement. Implementation of this program
is a legal obligation and failure to carry out
its terms shall be treated as a violation of
this agreement. Upon notification to the re-
cipient of its failure to carry out its ap-
proved program, the Department may im-
pose sanctions as provided for under part 26
and may, in appropriate cases. refer the mat-
ter for enforcement under 18 U.S.C. 1001 and/
or the Program Fraud Civil Remedies Act of
1986 (31 U.S.C. 3801 et seq.).

(b) Each contract you sign with a
contractor (and each subcontract the
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prime contractor signs with a subcon-
tractor) must include the following as-
surance:

The contractor, sub recipient or subcon-
tractor shall not discriminate on the basis of
race, color, national origin, or sex in the per-
formance of this contract. The contractor
shall carry out applicable requirements of 49
CFR part 26 in the award and administration
of DOT-assisted contracts. Failure by the
contractor to carry out these requirements
is a material breach of this contract, which
may result in the termination of this con-
tract or such other remedy as the recipient
deems appropriate.

§26.15 How can recipients apply for
exemptions or waivers?

(a) You can apply for an exemption
from any provision of this part. To
apply, you must request the exemption
in writing from the Office of the Sec-
retary of Transportation, FHWA, FTA,
or FAA. The Secretary will grant the
request only if it documents special or
exceptional circumstances, not likely
to be generally applicable, and not con-
templated in connection with the rule-
making that established this part, that
make your compliance with a specific
provision of this part impractical. You
must agree to take any steps that the
Department specifies to comply with
the intent of the provision from which
an exemption is granted. The Secretary
will issue a written response to all ex-
emption requests.

(b) You can apply for a waiver of any
provision of Subpart B or C of this part
including, but not limited to, any pro-
visions regarding administrative re-
quirements, overall goals, contract
goals or good faith efforts. Program
waivers are for the purpose of author-
izing you to operate a DBE program
that achieves the objectives of this
part by means that may differ from one
or more of the requirements of Subpart
B or C of this part. To receive a pro-
gram waiver, you must follow these
procedures:

(1) You must apply through the con-
cerned operating administration. The
application must include a specific pro-
gram proposal and address how you
will meet the criteria of paragraph
(b)(2) of this section. Before submitting
your application, you must have had
public participation in developing your
proposal, including consultation with

§26.15

the DBE community and at least one
public hearing. Your application must
include a summary of the public par-
ticipation process and the information
gathered through it.

(2) Your application must
that—

(i) There is a reasonable basis to con-
clude that you could achieve a level of
DBE participation consistent with the
objectives of this part using different
or innovative means other than those
that are provided in subpart B or C of
this part;

(ii) Conditions in your jurisdiction
are appropriate for implementing the
proposal;

(iii) Your proposal would prevent dis-
crimination against any individual or
group in access to contracting opportu-
nities or other benefits of the program;
and

(iv) Your proposal is consistent with
applicable law and program require-
ments of the concerned operating ad-
ministration’s financial assistance pro-
gram.

(3) The Secretary has the authority
to approve your application. If the Sec-
retary grants your application, you
may administer your DBE program as
provided in your proposal, subject to
the following conditions:

(i) DBE eligibility is determined as
provided in subparts D and E of this
part, and DBE participation is counted
as provided in §26.49;

(ii) Your level of DBE participation
continues to be consistent with the ob-
jectives of this part;

(iii) There is a reasonable limitation
on the duration of your modified pro-
gram; and

(iv) Any other conditions the Sec-
retary makes on the grant of the waiv-
er.

(4) The Secretary may end a program
waiver at any time and require you to
comply with this part’s provisions. The
Secretary may also extend the waiver,
if he or she determines that all require-
ments of paragraphs (b)(2) and (3) of
this section continue to be met. Any
such extension shall he for no longer
than period originally set for the dura-
tion of the program.

show
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Subpart B—Administrative Re-
quirements for DBE Programs
for Federally-Assisted Con-
tracting

§26.21 Who must have a DBE pro-
gram?

(a) If you are in one of these cat-
egories and let DOT-assisted contracts,
you must have a DBE program meeting
the requirements of this part:

(1) All FHWA recipients receiving
funds authorized by a statute to which
this part applies;

(2) FTA recipients receiving plan-
ning, capital and/or operating assist-
ance who will award prime contracts
(excluding transit vehicle purchases)
exceeding $2560,000 in FTA funds in a
Federal fiscal year;

(3) FAA recipients receiving grants
for airport planning or development
who will award prime contracts exceed-
ing $250,000 in FAA funds in a Federal
fiscal year.

(b)(1) You must submit a DBE pro-
gram conforming to this part by Au-
gust 31, 1999 to the concerned operating
adminigstration (OA). Once the OA has
approved your program, the approval
counts for all of your DOT-assisted pro-
grams (except that goals are reviewed
by the particular operating administra-
tion that provides funding for your
DOT-assisted contracts).

(2) You do not have to submit regular
updates of your DBE programs, as long
as you remain in compliance. However,
you must submit significant changes in
the program for approval.

(¢) You are not eligible to receive
DOT financial assistance unless DOT
has approved your DBE program and
you are in compliance with it and this
part. You must continue to carry out
your program until all funds from DOT
financial assistance have been ex-
pended.

{64 FR 5126, Feb. 2, 1999, as amended at 64 FR
34570, June 28, 1999; 656 FR 68951, Nov. 15, 2000]

§26.23 What is the requirement for a
policy statement?

You must issue a signed and dated
policy statement that expresses your
commitment to your DBE program,
states its objectives, and outlines re-
sponsibilities for its implementation.
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You must circulate the statement
throughout your organization and to
the DBE and non-DBE business com-
munities that perform work on your
DOT-assisted contracts.

§26.25 What is the requirement for a
liaison officer?

You must have a DBE liaison officer,
who shall have direct, independent ac-
cess to your Chief Executive Officer
concerning DBE program matters. The
liaison officer shall be responsible for
implementing all aspects of your DBE
program. You must also have adequate
staff to administer the program in
compliance with this part.

§26.27 What efforts must recipients
make concerning DBE financial in-
stitutions?

You must thoroughly investigate the
full extent of services offered by finan-
cial institutions owned and controlied
by socially and economically disadvan-
taged individuals in your community
and make reasonable efforts to use
these institutions. You must also en-
courage prime contractors to use such
institutions.

§26.29 What prompt payment mecha-
nisms must recipients have?

(a) You must establish, as part of
your DBE program, a contract clause
to require prime contractors to pay
subcontractors for satisfactory per-
formance of their contracts no later
than 30 days from receipt of each pay-
ment you make to the prime con-
tractor.

(b) You must ensure prompt and full
payment of retainage from the prime
contractor to the subcontractor within
30 days after the subcontractor’s work
is satisfactorily completed. You must
use one of the following methods to
comply with this requirement:

(1) You may decline to hold retainage
from prime contractors and prohibit
prime contractors from  holding
retainage from subcontractors.

(2) You may decline to hold retainage
from prime contractors and require a
contract clause obligating prime con-
tractors to make prompt and full pay-
ment of any retainage kept by prime
contractor to the subcontractor within
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30 days after the subcontractor’s work
is satisfactorily completed.

(3) You may hold retainage from
prime contractors and provide for
prompt and regular incremental ac-
ceptances of portions of the prime con-
tract, pay retainage to prime contrac-
tors hased on these acceptances, and
require a contract clause obligating
the prime contractor to pay all
retainage owed to the subcontractor
for satisfactory completion of the ac-
cepted work within 30 days after your
payment to the prime contractor.

(¢) For purposes of this section, a
subcontractor’s work is satisfactorily
completed when all the tasks called for
in the subcontract have been accom-
plished and documented as required by
the recipient. When a recipient has
made an incremental acceptance of a
portion of a prime contract, the work
of a subcontractor covered by that ac-
ceptance is deemed to be satisfactorily
completed.

(d) Your DBE program must provide
appropriate means to enforce the re-
gquirements of this section. These
means may include appropriate pen-
alties for failure to comply, the terms
and conditions of which you set. Your
program may also provide that any
delay or postponement of payment
among the parties may take place only
for good cause, with your prior written
approval.

(e) You may also establish, as part of
your DBE program, any of the fol-
lowing additional mechanisms to en-
sure prompt payment:

(1) A contract clause that requires
prime contractors to include in their
subcontracts language providing that
prime contractors and subcontractors
will use appropriate alternative dis-
pute resolution mechanisms to resolve
payment disputes. You may specify the
nature of such mechanisms.

(2) A contract clause providing that
the prime contractor will not be reim-
bursed for work performed by sub-
contractors unless and until the prime
contractor ensures that the sub-
contractors are promptly paid for the
work they have performed.

(3) Other mechanisms, consistent
with this part and applicable state and
local law, to ensure that DBEs and

§26.35

other contractors are fully and prompt-
ly paid.

[68 FR 35553, June 186, 2003]

§26.31 What requirements pertain to
the DBE directory?

You must maintain and make avail-
able to interested persons a directory
identifying all firms eligible to partici-
pate as DBEs in your program. In the
listing for each firm, you must include
its address, phone number, and the
types of work the firm has been cer-
tified to perform as a DBE. You must
revise your directory at least annually
and make updated information avail-
able to contractors and the public on
request.

§26.33 What steps must a recipient
take to address overconcentration
of DBEs in certain types of work?

(a) If you determine that DBE firms
are so overconcentrated in a certain
type of work as to unduly burden the
opportunity of non-DBE firms to par-
ticipate in this type of work, you must
devise appropriate measures to address
this overconcentration.

(b) These measures may include the
use of incentives, technical assistance,
business development programs, men-
tor-protégé programs, and other appro-
priate measures designed to assist
DBEs in performing work outside of
the specific field in which you have de-
termined that non-DBEs are unduly
burdened. You may also consider vary-
ing your use of contract goals, to the
extent consistent with §26.51, to unsure
that non-DBEs are not unfairly pre-
vented from competing for sub-
contracts.

(¢) You must obtain the approval of
the concerned DOT operating adminis-
tration for your determination of over-
concentration and the measures you
devise to address it. Once approved, the
measures become part of your DBE
program.

§26.35 What role do business develop-
ment and mentor-protégé programs
have in the DBE program?

{(a}) You may or, if an operating ad-
ministration directs you to, you must
establish a DBE business development
program (BDP) to assist firms in gain-
ing the ability to compete successfully
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in the marketplace outside the DBE
program. You may require a DBE firm,
as a condition of receiving assistance
through the BDP, to agree to termi-
nate its participation in the DBE pro-
gram after a certain time has passed or
certain objectives have been reached.
See Appendix C of this part for guid-
ance on administering BDP programs.

(b) As part of a BDP or separately,
you may establish a ‘‘mentor-protégé”’
program, in which another DBE or non-
DBE firm is the principal source of
business development assistance to a
DBE firm.

(1) Only firms you have certified as
DBESs hefore they are proposed for par-
ticipation in a mentor-protégé program
are eligible to participate in the men-
tor-protégé program.

(2) During the course of the mentor-
protége relationship, you must:

(i) Not award DBE credit to a non-
DBE mentor firm for using its own
protégé firm for more than one half of
its goal on any contract let by the re-
cipient; and

(ii) Not award DBE credit to a non-
DBE mentor firm for using its own
protége firm for more than every other
contract performed by the protége
firm.

(3) For purposes of making deter-
minations of business size under this
part, you must not treat protégé firms
as affiliates of mentor firms, when both
firms are participating under an ap-
proved mentor-protégé program. See
Appendix D of this part for guidance
concerning the operation of mentor-
protégé programs.

(¢) Your BDPs and mentor-protégeée
programs must be approved by the con-
cerned operating administration before
yvou implement them. Once approved,
they become part of your DBE pro-
gram.

§26.37 What are a recipient’s respon-
sibilities for monitoring the per-
formance of other program partici-
pants?

(a) You must implement appropriate
mechanisms to ensure compliance with
the part’s requirements by all program
participants (e.g.. applying legal and
contract remedies available under Fed-
eral, state and local law). You must set
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forth these mechanisms in your DBE
program,

(b) Your DBE program must also in-
clude a monitoring and enforcement
mechanism to ensure that work com-
mitted to DBEs at contract award is
actually performed by DBEs.

(¢) This mechanism must provide for
a running tally of actual DBE attain-
ments (e.g., payments actually made to
DBE firms), including a means of com-
paring these attainments to commit-
ments, In your reports of DBE partici-
pation to the Department, you must
display both commitments and attain-
ments.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR
68951, Nov. 15, 2000; 68 FR 355564, June 16, 2003}

Subpart C—Goals, Good Faith
Efforts, and Counting

§26.41 What is the role of the statu-
tory 10 percent goal in this pro-
gram?

(a) The statutes authorizing this pro-
gram provide that, except to the extent
the Secretary determines otherwise,
not less than 10 percent of the author-
ized funds are to be expended with
DBEs.

(b) This 10 percent goal is an aspira-
tional goal at the national level, which
the Department uses as a tool in evalu-
ating and monitoring DBEs’ opportuni-
ties to participate in DOT-assisted con-
tracts.

(¢c) The national 10 percent goal does
not authorize or require recipients to
set overall or contract goals at the 10
percent level, or any other particular
level, or to take any special adminis-
trative steps if their goals are above or
below 10 percent.

§26.43 Can recipients use set-asides or
quotas as part of this program?

(a) You are not permitted to use
quotas for DBEs on DOT-assisted con-
tracts subject to this part.

(b) You may not set-aside contracts
for DBEs on DOT-assisted contracts
subject to this part, except that, in
limited and extreme circumstances.
you may use set-asides when no other
method could be reasonably expected
to redress egregious instances of dis-
crimination.
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§26.45 How do recipients set overall
goals?

(a)1) Except as provided in para-
graph (a)2) of this section, you must
set an overall goal for DBE participa-
tion in your DOT-assisted contracts.

(2) If you are a FTA or FAA recipient
who reasonably anticipates awarding
(excluding transit vehicle purchases)
$250,000 or less in FTA or FAA funds in
prime contracts in a Federal fiscal
year, you are not required to develop
overall goals for FTA or FAA respec-
tively for that fiscal year. However, if
you have an existing DBE program, it
must remain in effect and you must
seek to fulfill the objectives outlined
in §26.1.

(b) Your overall goal must be based
on demonstrable evidence of the avail-
ability of ready, willing and able DBEs
relative to all businesses ready, willing
and able to participate on your DOT-
assisted contracts (hereafter, the ‘‘rel-
ative availability of DBEs""). The goal
must reflect your determination of the
level of DBE participation you would
expect absent the effects of discrimina-
tion. You cannot simply rely on either
the 10 percent national goal, your pre-
vious overall goal or past DBE partici-
pation rates in your program without
reference to the relative availability of
DBEs in your market.

(c) Step 1. You must begin your goal
setting process by determining a base
figure for the relative availability of
DBEs. The following are examples of
approaches that you may take toward
determining a base figure. These exam-
ples are provided as a starting point for
your goal setting process. Any percent-
age figure derived from one of these ex-
amples should be considered a basis
from which you begin when examining
all evidence available in your jurisdic-
tion. These examples are not intended
as an exhaustive list. Other methods or
combinations of methods to determine
a base figure may be used, subject to
approval by the concerned operating
administration.

(1) Use DBE Directories and Census Bu-
reau Data. Determine the number of
ready, willing and able DBEs in your
market from your DBE directory.
Using the Census Bureau's County
Business Pattern (CBP) data base, de-
termine the number of all ready. will-

§26.45

ing and able businesses available in
your market that perform work in the
same NAICS codes. (Information about
the CBP data base may be obtained
from the Census Bureau at their web
site, www.census.gov/epcd/cbp/view/
chpview.html.) Divide the number of
DBEs by the number of all businesses
to derive a bhase figure for the relative
availability of DBEs in your market.

(2) Use a bidders list. Determine the
number of DBEs that have bid or
quoted on your DOQT-assisted prime
contracts or subcontracts in the pre-
vious year. Determine the number of
all businesses that have bid or quoted
on prime or subcontracts in the same
time period. Divide the number of DBE
bidders and quoters by the number for
all businesses to derive a base figure
for the relative availability of DBEs in
your market,

(3) Use data from a disparity study. Use
a percentage figure derived from data
in a valid, applicable disparity study.

(4) Use the goal of another DOT recipi-
ent. If another DOT recipient in the
same, or substantially similar, market
has set an overall goal in compliance
with this rule, you may use that goal
as a base figure for your goal.

(5) Alternative methods. You may use
other methods to determine a base fig-
ure for your overall goal. Any method-
ology you choose must be based on de-
monstrable evidence of local market
conditions and be designed to ulti-
mately attain a goal that is rationally
related to the relative availability of
DBEs in your market.

(d) Step 2. Once you have calculated a
base figure, you must examine all of
the evidence available in your jurisdic-
tion to determine what adjustment, if
any. is needed to the base figure in
order to arrive at your overall goal.

(1) There are many types of evidence
that must be considered when adjust-
ing the base figure. These include:

(i) The current capacity of DBEs to
perform work in your DOT-assisted
contracting program. as measured by
the volume of work DBEs have per-
formed in recent years;

(ii) Evidence from disparity studies
conducted anywhere within your juris-
diction, to the extent it is not already
accounted for in your base figure: and
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(iii) If your base figure is the goal of
another recipient, you must adjust it
for differences in your local market
and your contracting program.

(2) If available, you must consider
evidence from related fields that affect
the opportunities for DBEs to form,
grow and compete. These include, but
are not limited to:

(i) Statistical disparities in the abil-
ity of DBEs to get the financing, bond-
ing and insurance required to partici-
pate in your program;

(ii) Data on employment, self-em-
ployment, education, training and
union apprenticeship programs, to the
extent you can relate it to the opportu-
nities for DBEs to perform in your pro-
gram.,

(3) If you attempt to make an adjust-
ment to your base figure to account for
the continuing effects of past discrimi-
nation (often called the “but for” fac-
tor) or the effects of an ongoing DBE
program, the adjustment must be based
on demonstrable evidence that is logi-
cally and directly related to the effect
for which the adjustment is sought.

(e) Once you have determined a per-
centage figure in accordance with para-
graphs (¢) and (d) of this section, you
should express your overall goal as fol-
lows:

(1) If you are an FHWA recipient, as
a percentage of all Federal-aid highway
funds you will expend in FHWA-as-
sisted contracts in the forthcoming fis-
cal year;

(2) If you are an FTA or FAA recipi-
ent, ag a percentage of all FTA or FAA
funds (exclusive of FTA funds to hbe
used for the purchase of transit vehi-
cles) that you will expend in FTA or
FAA-assisted contracts in the forth-
coming fiscal year. In appropriate
cases, the FTA or FAA Administrator
may permit you to express your overall
goal as a percentage of funds for a par-
ticular grant or project or group of
grants and/or projects.

(f)(1) If you set overall goals on a fis-
cal year basis, you must submit them
to the applicable DOT operating ad-
ministration for review on August 1 of
each year, unless the Administrator of
the concerned operating administra-
tion establishes a different submission
date.
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(2) If you are an FTA or FAA recipi-
ent and set your overall goal on a
project or grant basis, you must sub-
mit the goal for review at a time deter-
mined by the FTA or FAA Adminis-
trator.

(3) You must include with your over-
all goal submission a description of the
methodology you used to establish the
goal, including your base figure and
the evidence with which it was cal-
culated, and the adjustments you made
to the base figure and the evidence re-
lied on for the adjustments. You should
also include a summary listing of the
relevant available evidence in your ju-
risdiction and, where applicable, an ex-
planation of why you did not use that
evidence to adjust your base figure.
You must also include your projection
of the portions of the overall goal you
expect to meet through race-neutral
and race-conscious measures, respec-
tively (see §26.51(¢)).

(4) You are not required to obtain
prior operating administration concur-
rence with the your overall goal. How-
ever, if the operating administration’s
review suggests that your overall goal
has not been correctly calculated, or
that your method for calculating goals
is inadequate, the operating adminis-
tration may, after consulting with you,
adjust your overall goal or require that
you do so. The adjusted overall goal is
binding on you.

(5) If you need additional time to col-
lect data or take other steps to develop
an approach to setting overall goals,
you may request the approval of the
concerned operating administration for
an interim goal and/or goal-setting
mechanism. Such a mechanism must:

(i) Reflect the relative availability of
DBESs in your local market to the max-
imum extent feasible given the data
available to you; and

(ii) Avoid imposing undue burdens on
non-DBEs.

(g) In establishing an overall goal,
you must provide for public participa-
tion. This public participation must in-
clude:

(1) Consultation with minority, wom-
en’s and general contractor groups,
community organizations, and other
officials or organizations which could
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be expected to have information con-
cerning the availability of disadvan-
taged and non-disadvantaged busi-
nesses, the effects of discrimination on
opportunities for DBEs, and your ef-
forts to establish a level playing field
for the participation of DBEs.

(2) A published notice announcing
your proposed overall goal, informing
the public that the proposed goal and
its rationale are available for inspec-
tion during normal business hours at
vour principal office for 30 days fol-
lowing the date of the notice, and in-
forming the public that you and the
Department will accept comments on
the goals for 45 days from the date of
the notice. The notice must include ad-
dresses to which comments may be
gent, and you must publish it in gen-
eral circulation media and available
minority-focused media and trade asso-
ciation publications.

(h) Your overall goals must provide
for participation by all certified DBEs
and must not be subdivided into group-
specific goals.

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR
34570, June 28, 1999; 656 FR 68951, Nov. 15, 2000;
68 FR 35553, June 186, 20031

§26.47 Can recipients be penalized for
failing to meet overall goals?

(a) You cannot be penalized, or treat-
ed by the Department as being in non-
compliance with this rule, because
vour DBE participation falls short of
your overall goal, unless you have
failed to administer your program in
good faith.

(b) If you do not have an approved
DBE program or overall goal, or if you
fail to implement your program in
good faith, you are in noncompliance
with this part.

§26.49 How are overall goals estab-
lished for transit vehicle manufac-
turers?

(a) If you are an FTA recipient, you
must require in your DBE program
that each transit vehicle manufac-
turer, as a condition of being author-
ized to bid or propose on FTA-assisted
transit vehicle procurements, certify
that it has complied with the require-
ments of this section. You do not in-
clude FTA assistance used in transit
vehicle procurements in the base

§26.51

amount from which your overall goal is
calculated.

(b) If you are a transit vehicle manu-~
facturer, you must establish and sub-
mit for FTA’s approval an annual over-
all percentage goal. In setting your
overall goal, you should be guided, to
the extent applicable, by the principles
underlying §26.45. The base from which
you calculate this goal is the amount
of FTA financial assistance included in
transit vehicle contracts you will per-
form during the fiscal year in question.
You must exclude from this base funds
attributable to work performed outside
the United States and its territories,
possessions, and commonwealths. The
requirements and procedures of this
part with respect to submission and ap-
proval of overall goals apply to you as
they do to recipients.

(c) As a transit vehicle manufacturer,
vou may make the certification re-
quired by this section if you have sub-
mitted the goal this section requires
and FTA has approved it or not dis-
approved it.

(d) As a recipient, you may, with
FTA approval, establish project-spe-
cific goals for DBE participation in the
procurement of transit vehicles in lien
of complying through the procedures of
this section.

(e) If you are an FHWA or FAA re-
cipient, you may, with FHWA or FAA
approval, use the procedures of this
section with respect to procurements
of vehicles or specialized equipment. If
you choose to do so, then the manufac-
turers of this equipment must meet the
same requirements (including goal ap-
proval by FHWA or FAA) as transit ve-
hicle manufacturers must meet in
FTA-assisted procurements.

§26.51 What means do recipients use
to meet overall goals?

(a) You must meet the maximum fea-
sible portion of your overall goal by
using race-neutral means of facili-
tating DBE participation. Race-neutral
DBE participation includes any time a
DBE wins a prime contract through
customary competitive procurement
procedures, is awarded a subcontract
on a prime contract that does not
carry a DBE goal, or even if there is a
DBE goal., wins a subcontract from a
prime contractor that did not consider
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its DBE status in making the award
(e.g., a prime contractor that uses a
strict low bid system to award sub-
contracts).

(b) Race-neutral means include, but
are not limited to, the following:

(1) Arranging solicitations, times for
the presentation of bids, quantities,
specifications, and delivery schedules
in ways that facilitate DBE, and other
small businesses, participation (e.g.,
unbundling large contracts to make
them more accessible to small busi-
nesses, requiring or encouraging prime
contractors to subcontract portions of
work that they might otherwise per-
form with their own forces);

(2) Providing assistance in over-
coming limitations such as inability to
obtain bonding or financing (e.g., by
such means as simplifying the bonding
process, reducing bonding require-
ments, eliminating the impact of sur-
ety costs from bids, and providing serv-
ices to help DBEs, and other small
businesses, obtain bonding and financ-
ing);

(3) Providing technical assistance
and other services;

(4) Carrying out information and
communications programs on con-
tracting procedures and specific con-
tract opportunities (e.g., ensuring the
inclusion of DBEs, and other small
businesses, on recipient mailing lists
for bidders; ensuring the dissemination
to bidders on prime contracts of lists of
potential subcontractors; provision of
information in languages other than
English, where appropriate);

(5) Implementing a supportive serv-
ices program to develop and improve
immediate and long-term business
management, record keeping, and fi-
nancial and accounting capability for
DBEs and other small businesses;

(6) Providing services to help DBESs,
and other small businesses, improve
long-term development, increase op-
portunities to participate in a variety
of kinds of work, handle increasingly
significant projects, and achieve even-
tual self-sufficiency;

(7) Establishing a program to assist
new, start-up firms. particularly in
fields in which DBE participation has
historically been low:

(8) Ensuring distribution of your DBE
directory, through print and electronic
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means, to the widest feasible universe
of potential prime contractors; and

(9) Assisting DBEs, and other small
businesses, to develop their capability
to utilize emerging technology and
conduct business through electronic
media.

(¢) Bach time you submit your over-
all goal for review by the concerned op-
erating administration, you must also
submit your projection of the portion
of the goal that you expect to meet
through race-neutral means and your
basis for that projection. This projec-
tion is subject to approval by the con-
cerned operating administration, in
conjunction with its review of your
overall goal.

(d) You must establish contract goals
to meet any portion of your overall
goal you do not project being able to
meet using race-neutral means.

(e) The following provisions apply to
the use of contract goals:

(1) You may use contract goals only
on those DOT-assisted contracts that
have subcontracting possibilities.

(2) You are not required to set a con-
tract goal on every DOT-asgsisted con-
tract. You are not required to set each
contract goal at the same percentage
level as the overall goal. The goal for a
specific contract may be higher or
lower than that percentage level of the
overall goal, depending on such factors
as the type of work involved, the loca-
tion of the work, and the availability
of DBEs for the work of the particular
contract. However, over the period cov-
ered by your overall goal, you must set
contract goals so that they will cumu-
latively result in meeting any portion
of your overall goal you do not project
being able to meet through the use of
race-neutral means.

(3) Operating administration ap-
proval of each contract goal is not nec-
essarily required. However, operating
administrations may review and ap-
prove or disapprove any contract goal
you establish.

(4) Your contract goals must provide
for participation by all certified DBEs
and must not be subdivided into group-
specific goals.

(fy To ensure that your DBE program
continues to be narrowly tailored to
overcome the effects of discrimination,
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you must adjust your use of contract
goals as follows:

(1) If your approved projection under
paragraph (¢) of this section estimates
that you can meet your entire overall
goal for a given year through race-neu-
tral means, you must implement your
program without setting contract goals
during that year.

Example to Paragraph (f)(1): Your overall
goal for Year I is 12 percent. You estimate
that you can obtain 12 percent or more DBE
participation through the use of race-neutral
measures, without any use of contract goals.
In this case, you do not set any contract
goals for the contracts that will be per-
formed in Year I.

(2) If, during the course of any year
in which you are using contract goals,
you determine that you will exceed
vour overall goal, you must reduce or
eliminate the use of contract goals to
the extent necessary to ensure that the
use of contract goals does not result in
exceeding the overall goal. If you de-
termine that you will fall short of your
overall goal, then you must make ap-
propriate modifications in your use of
race-neutral and/or race-conscious
measures to allow you to meet the
overall goal.

Example to Paragraph (f)(2): In Year 11, your
overall goal is 12 percent. You have esti-
mated that you can obtain 5 percent DBE
participation through use of race-neutral
measures. You therefore plan to obtain the
remaining 7 percent participation through
use of DBE goals. By September, you have
already obtained 11 percent DBE participa-
tion for the year. For contracts let during
the remainder of the year, you use contract
goals only to the extent necessary to obtain
an additional one percent DBE participation.
However, if you determine in September that
your participation for the year is likely to be
only 8 percent total, then you would increase
your use of race-neutral and/or race-con-
scious means during the remainder of the
year in order to achieve your overall goal.

(3) If the DBE participation you have
obtained by race-neutral means alone
meets or exceeds your overall goals for
two consecutive years, you are not re-
quired to make a projection of the
amount of your goal you can meet
using such means in the next year. You
do not set contract goals on any con-
tracts in the next year. You continue
using only race-neutral means to meet
your overall goals unless and until you
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do not meet your overall goal for a
year.

Example to Paragraph (f)(3): Your overall
goal for Years I and Year II is 10 percent. The
DBE participation you obtain through race-
neutral measures alone is 10 percent or more
in each year. (For this purpose, it does not
matter whether you obtained additional DBE
participation through using contract goals
in these years.) In Year III and following
years, you do not need to make a projection
under paragraph (¢) of this section of the
portion of your overall goal you expect to
meet using race-neutral means. You simply
use race-neutral means to achieve your over-
all goals. However, if in Year VI your DBE
participation falls short of your overall goal,
then you must make a paragraph (c¢) projec-
tion for Year VII and, if necessary, resume
use of contract goals in that year.

(4) If you obtain DBE participation
that exceeds your overall goal in two
consecutive years through the use of
contract goals (i.e., not through the
use of race-neutral means alone), you
must reduce your use of contract goals
proportionately in the following year.

Example to Paragraph (f)(4): In Years I and
II, your overall goal is 12 percent, and you
obtain 14 and 16 percent DBE participation,
respectively. You have exceeded your goals
over the two-year period by an average of 25
percent. In Year III, your overall goal is
again 12 percent, and your paragraph (c) pro-
jection estimates that you will obtain 4 per-
cent DBE participation through race-neutral
means and 8 percent through contract goals.
You then reduce the contract goal projection
by 25 percent (i.e., from 8 to 6 percent) and
set contract goals accordingly during the
year. If in Year III you obtain 11 percent par-
ticipation, you do not use this contract goal
adjustment mechanism for Year IV, because
there have not been two consecutive years of
exceeding overall goals.

(g) In any year in which you project
meeting part of your goal through
race-neutral means and the remainder
through contract goals, you must
maintain data separately on DBE
achievements in those contracts with
and without contract goals, respec-
tively. You must report this data to
the concerned operating administra-
tion as provided in §26.11.
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